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UNITED STATES v. HVOSLEF: A CONSTITUTIONAL 
SOURCE OF NATIONAL REVENUE IMPAIRED. 


F spanning the case of United States v. Hvoslef,) decided in 
March, 1915, seems to have attracted but little attention, it 
adds, it is believed, a serious curtailment to the power of Congress 
to raise'revenue, and at a time when every financial resource of the 


government is needed for purposes of national defense. It seems 
desirable, therefore, to examine the grounds of this decision in the 
light of former opinions of the Supreme Court for the purpose of 
considering whether the conclusions of the Court must be accepted 
as a final determination of the constitutional questions involved. 


I 


In discussing any question involving the construction of ‘a 
clause of the Constitution of the United States, it is helpful to have 
definitely stated the writer’s view concerning the nature and char- 
acter of the Constitution itself, and the extent to which the de- 
cisions of the United States Supreme Court must be considered as 
finally determining the meaning of that instrument; not final 
merely so far as coérdinate branches of the government are con- 
cerned, but as to how far they are to be considered as binding the 
future action of the Court itself. 





2 234 U.S. 1. 
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It seems obvious to the writer that the one view of the Constitu- 
tion giving security and permanency, and sustained by reason and 
authority, is that it is an unchanging instrument of government, 
amendable only in the manner provided by its terms, and that 
except as so amended it remains precisely the same in meaning as 
when first ratified.2 If the view were accepted that the meaning 
may be modified by decisions of the courts, then there would be 
no constitutional guarantee of personal liberty or of the security 
of property, and few means of national defense which might not 
be glossed out of existence or greatly weakened by judicial interpre- 
tation. There seems to be no sure anchorage except in a firm ad- 
herence to the principle that while judicial, governmental, and 
public opinion in regard to its meaning may change, the Con- 
stitution itself does not change, and that in case of erroneous 
interpretation the way is always open to a return to the true con- 
struction whenever further consideration and additional light make 
such error clear. The Supreme Court itself, by adhering in prac- 
tice to its right at all times to reéxamine the terms of the instru- 
ment for the purpose of determining its meaning, and to subject 
every decision upon a constitutional question to the acid test of 
reason, has fixed the enduring character of the Constitution, and 
added immensely to its own strength and dignity by making itself 
the living voice through which that document speaks. The wis- 
dom of the position taken by the Court is apparent when it is re- 
membered that even in passing upon constitutional questions, the 
court must depend to some extent upon the industry and research 
of counsel before it, that points of controlling importance may, at 
times, escape the attention of the most diligent, and that while a 
question of constitutional construction may appear of relatively 





2 The impression, so generally current, that the Constitution does change, at least 
by growth, results, it is believed, from the fact that with the development of new con- 
ditions, new and often theretofore unthought of means are discovered which are 
“necessary and proper for carrying into execution” the powers of the National 
Government, but which, had they been enacted into law at a former time, might 
either have then had no such relation to any delegated power of the Government as 
to make them necessary and proper means for executing it, or a relation which would 
not, at that time, have been apparent. In other words, it is plain that it is we, our 
knowledge, and our circumstances, that change, and not the Constitution. Here it 
may be suggested that it may well be, as the writer believes, that the scope of the 
powers specifically granted by the Constitution has never been more than partially 
canvassed or explored. 
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slight importance at the time it is originally presented, it may 
thereafter become of the greatest moment. 

It is with these considerations in mind that the writer desires 
to analyze the case of United States v. Hvoslef, and discuss it in 
the light of previous decisions of the Court. 


II 


In this case, the Court of Claims had allowed defendant in error 
judgment upon a claim for amounts paid as stamp taxes upon 
certain charter parties under section 25 of the War Revenue Act 
of June 13, 1898, c. 448, 30 Stat. 448, 460. These charter parties 
were exclusively for the carriage of cargoes from ports in States of 
the United States to foreign ports, and the impositian of the taxes 
was held by the Court of Claims to be in violation of section 9, 
article 1, of the Constitution of the United States, which provides 
that, ‘“‘No tax or duty shall be laid on Articles exported from any 
State.” Mr. Justice Hughes, in delivering the opinion of the Court 
which sustained the action of the Court of Claims, said, in sub- 
stance, that the constitutional freedom of exportation involved 
more than a mere exemption from taxes or duties laid specifically 
upon the goods themselves, that a tax on these charter parties was, 
in substance, a tax on exportation, and a tax on the exportation 
was a tax on the exports. Mr. Solicitor General Davis and Mr 
Megaarden, for the United States, had contended that as the tax 
extended to all charter parties irrespective of whether the vessels 
were to be used in the export trade or not, it affected exportation 
only incidentally, and therefore the case was to be distinguished 
from one where burdens were specifically laid on any of the proc- 
esses or incidents of exportation as such. The Court held this to 
be immaterial, saying that ‘“‘the tax as applied to the charter parties 
here in question was nothing else than a tax on exportation and to 
this extent was, in any event, invalid,”*® (quoting from Robbins v. 





3 Id., p.18. It may be remarked here that the position of counsel for the Government 
seems obviously sound. There is, in any view of the matter, a very clear distinction be- 
tween a tax upon instruments of a given class, predicated upon the fact that they are 
to be used in connection with exportation, and a tax levied upon a given instrument, ir- 
respective of whether it is used in connection with exportation or not. The distinction 
is referred to in the Fairbank case, infra, where the majority of the court, speaking 
through Mr. Justice Brewer, said, p. 290: “It must be noticed that by this act of 
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Shelby Co.,* and citing the State Freight Tax Case®). The Court’s 
main reliance, however, was upon the opinion of Chief Justice 
Marshall in Brown v. Maryland, and the opinion of the majority 
of the Court in Fairbank v. United States.’ 


III 


At the outset it may be said that the case of Brown v. Maryland 
is of peculiar interest and importance historically and judicially. 
It is no reflection upon that great commonwealth to say that from 
the beginning Maryland had been a somewhat obstreperous mem- 
ber of the new union, for this was the second time that it had been 
brought before the bar of the United States Supreme Court to 
defend enactments directly impairing powers of the Federal Govern- 
ment. The first had been, of course, in the case of M’Culloch v. 
Maryland,* which drew in question an attempt on the part of that 
State to tax the United States National Bank. 

In Brown v. Maryland, the Maryland Legislature had enacted 
“that all importers of foreign articles, etc., shall, before they are 
authorized to sell, take out a license, as by the original act is di- 
rected, for which they shall pay fifty dollars.” This, of course, 
struck a vital blow at the exclusive dominion of the Federal Gov- 





1898 while a variety of stamp taxes are imposed, a discrimination is made between the 
tax imposed upon an ordinary internal bill of lading and that upon one having re- 
spect solely to matters of exports. An ordinary bill of lading is charged one cent; 
an export bill of lading ten cents. So it is insisted that there was not simply an effort 
to place a stamp duty on all documents of a similar nature but by virtue of the 
difference an attempt to burden exports with a discriminating and excessive tax.” 

It will be seen, however, that the Court in the Hvoslef case took the position that 
it was immaterial whether an instrument used in connection with exportation was 
singled out on account of that use, or was subjected to an undiscriminating tax as an 
instrument of a general class, used indifferently in domestic and export trade; but, on 
the other hand, held that every tax which affected exportation even in the slightest 
degree, whether incidentally or designedly, was prohibited by the terms of section 9 
of article 1. The logic of the Court’s position, of course, exempts from all govern- 
mental burden every contract, bill of exchange, check, note, lease or agreement made 
in connection with the processes of exportation. It is not the writer’s main purpose, 
however, to discuss the distinction between taxes laid on instruments used in expor- 
tation, as such, and taxes on commercial instruments generally, but rather to discuss 
the general question of whether such taxes, however laid, come within the scope of 
the constitutional restriction. 

4 120 U. S. 489 (1887). 5 5 Wall (U. S.) 232 (1872). 

6 12 Wheat. (U. S.). 419 (1827). 7 181 U. S. 283 (1901). 

8 4 Wheat (U. S.) 316 (1810). 
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ernment over the most efficient source of revenue sought to be 
secured to it by the Constitution, and attempted to open the door 
again to those harassing regulations of foreign trade by the States 
which had been in a large measure the immediate cause of the 
Federal Convention. The Federal Government met this challenge 
just as it had done in the former case, by entering the appearance 
of its Attorney General, Mr. Wirt, as counsel for the appellants, 
and making their cause its own. The Government, of course, took 
the very firm ground that the Maryland statute was repugnant to 
the constitutional provision that ‘‘no State shall, without the con- 
sent of Congress, lay any imposts, or duties on imports or exports, 
except what may be absolutely necessary for executing its inspec- 
tion laws;’’ and to that which declares that Congress shall have 
power ‘‘to regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.” The first question, 
then, was, what was the meaning of the words “‘imposts or duties 
on imports or exports?” 

Mr. Chief Justice Marshall after pointing out the broad meaning 
of the word “imports,” and that the scope of the language was 
broadened, if possible, by the statement of that single exception 
in favor of inspection laws, which, if unstated, would presumably 
have been within the scope of the inhibition, and by the character 
of the evil sought to be avoided, which could not have been cured 
without giving the broadest possible interpretation to the language 
used, concluded that a tax upon importers was included within 
the term ‘‘any imposts or duties on imports.” The Maryland 
statute was, of course, a palpable attempt on the part of a State to 
invade the field of taxation from which it had been expressly 
inhibited. 

The answer to the second question as to whether the tax was 
also repugnant to the clause empowering “‘Congress to regulate 
commerce with foreign nations,” etc., the Court found to be even 
more obvious than the answer to the first. For the State to say 
that no one shall engage in the business of an importer without 
first securing a license from the State, is a direct regulation of com- 
merce with foreign nations, and an invasion of the power granted 
exclusively to Congress. The Chief Justice well says, 


“The distinction between a tax on the thing imported, and on the 
person of the importer, can have no influence on this part of the subject. 
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It is too obvious for controversy that they interfere equally with the 
power to regulate commerce.” ® 


Unfortunately, however, the learned jurist, in discussing the 
limitation on the powers of the States imposed by the provision in 
question, referred by way of argument to the limitation upon the 
powers of Congress contained in the section now under considera- 
tion. He said: 


“The States are forbidden to lay a duty on exports, and the United 
States are forbidden to lay.a tax or duty on articles exported from any 
State. There is some diversity in language, but none is perceivable in 
the act which is prohibited. The United States have the same right to 
tax occupations which is possessed by the States. Now, suppose the 
United States should require every exporter to take out a license, for 
which he should pay such tax as Congress might think proper to impose; 
would the Government be permitted to shield itself from the just cen- 
sure to which this attempt to evade the prohibitions of the Constitution 
would expose it, by saying, that this was a tax on the person, not on the 
article, and that the legislature had a right to tax occupations?’’ ! 


Now, of course, the question of the powers of Congress, as af- 
fected by section 9, was not before the Court for adjudication. 


The sole question was as to the power of the States, and no one 
would have been more surprised than the great Chief Justice him- 
self, if it had been suggested that what he might say by way of 
argument would, in such circumstances, be taken as finally fixing a 
definite limitation of the powers of the Federal Government." It 
is submitted with great deference that when he said, with respect 
to the provisions forbidding the States to lay any imposts or duties 
on imports or exports, and the provision with respect to Congress 


9 12 Wheat. (U. S.) 419, 448. 

10 Td., 445. 

1 He had already said, in Cohens v. Virginia, 6 Wheat (U. S.) 264, 399 (1821): 
“The counsel for the defendant in error urge, in opposition to this rule of construction, 
some dicta of the Court, in the case of Marbury v. Madison. 

“Tt is a maxim not to be disregarded, that general expressions, in every opinion, are 
to be taken in connection with the case in which those expressions are used. If they 
go beyond the case, they may be respected, but ought not to control the judgment in 
a subsequent suit when the very point is presented for decision. The reason of this 
maxim is obvious. The question actually before the Court is investigated with care, 
and considered to its full extent. Other principles which may serve to illustrate it, 
are considered in their relation to the case decided, but their possible bearing on all 
other cases is seldom completely investigated.” 
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that no tax or duty shall be laid ‘“‘on Articles exported from any 
State,” that “there is some diversity in language, but none is per- 
ceivable in the act which is prohibited,’ he spoke without having 
that point before him for adjudication, and was in error, for there 
is not only diversity in language, but a wide difference perceivable 
in the meaning of the language used. At the very outset, in dis- 
cussing the meaning of the word “imports,” he had said; ‘‘ What, 
then, are ‘imports?’ The lexicons inform us, they are ‘things 
imported.’ If we appeal to usage for the meaning of the word, we 
shall receive the same answer. They are the articles themselves 
which are brought into the country.” When, however, he follows 
this up by saying; “‘‘A duty on imports,’ then, is not merely a duty 
on the act of importation, but is a duty on the thing imported,”” 
he shows not only that he understands the word in its true sense, 
and as comprehending both the articles imported and the acts of 
importation, but that he realizes that a duty on importation is the 
first meaning that strikes the mind when the phrase “‘a tax on 
imports” is used. The primary meaning of the word “import” 
given in the lexicons is ‘‘importation,” and whether this is accepted 
as the primary or secondary meaning of the word, the word “‘im- 
ports” has, and by the very statement of the learned Chief Justice 
at that time had, a broad and general significance including both 
the articles themselves, and the acts of importation. The same is 
true with respect to the word “exports.” 

There is, then, a very marked difference perceivable in the lan- 
guage used with respect to the States and the language used with 
respect to the United States. In the one case, very broad and in- 
clusive language is used, and it is followed by an exception which 
strengthens the general and inclusive scope of the prohibition. In 
the case of the United States government the prohibition is nar- 
rowed and specifically confined to taxes and duties on “Articles 
exported,” and the limited scope of the prohibition is empha- 
sized by adding the very significant words, “from any State.” 
This difference in meaning is brought out even more clearly when 
we compare what Chief Justice Marshall says with reference to 
the circumstances which called forth the inhibition laid upon the 
action of the States with reference to imports and exports, with 
the reason which impelled the Convention to prohibit Congress 


2 12 Wheat. (U. S.) 419, 437; the italics are the writer’s. 
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from laying a tax or duty upon “ Articles exported from any State.”’ 
After he had called attention to the broad meaning which must be 
attached to the general words of the prohibition upon the States 
in regard to duties and imposts on imports and exports, made nec- 
essary by the statement of a single exception in favor of duties for 
the support of inspection laws, he said: 


“Tf we quit this narrow view of the object, and passing from the literal 
interpretation of the words, look to the objects of the prohibition, we 
find no reason for withdrawing the act under consideration from its 
operation. 

“From the vast inequality between the different States of the con- 
federacy, as to commercial advantages, few subjects were viewed with 
deeper interest, or excited more irritation, than the manner in which 
the several States exercised, or seemed disposed to exercise, the power 
of laying duties on imports. From motives which were deemed sufficient 
by the statesmen of that day, the general power of taxation, indispen- 
sably necessary as it was, and jealous as the States were of any encroach- 
ment on it, was so far abridged as to forbid them to touch imports or 
exports, with the single exception which has been noticed.” 


Writings contemporaneous with and immediately preceding the 
Constitutional Convention amply corroborate this statement.. The 
‘mischief, then, sought to be prevented was any intermeddling by 
the States with the subject matter of importation or exportation, 
a result which could only be accomplished by giving to the language 
used a broad and inclusive meaning. Indeed, the prohibition it- 
self must be read in conjunction with the power of Congress “‘to 
regulate commerce with foreign nations,”’ which by its very terms 
includes every sort of action bearing upon the subject matter of 
imports and exports, and when so considered, must of necessity ex- 
clude the idea of any intermeddling with either by the States. 
But when we come to the provision that ‘‘no tax or duty shall 
be laid upon Articles exported from any State,” we find that not 
only is the language itself narrow and specific, but the object sought 
to be accomplished is of a very different character. 
Turning to the debates in the Constitutional Convention, it will 
be seen that there was no general objection to the power of Congress 
to tax exports. Mr. Madison, Mr. Wilson, and Mr. Gouverneur 





13 72 Wheat. (U. S.) 438. 
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Morris were strenuous in opposing any limitation on that power, 
and in this they had the support of General Washington.“ There 
had, of course, been no similar power in the general government, 
and we can only learn the mischief sought to be prevented by ex- 
amining the text of the prohibition itself, and what was said in the 
debates in the Convention in regard to it. The language used is, 
as has been pointed out, confined to taxes or duties laid on “ Ar- 
ticles exported from any State.” The vital objection made to the 
existence of a power in Congress to tax articles so exported, was 
that it was “unjust and alarming to the Staple States;” that there 
were eight northern States with an interest different from the five 
southern States, and that the ‘‘Southern States had, therefore, 
ground for their suspicions. The case of exports was not the same 
as that of imports. The latter were the same throughout the 
States; the former. were very different.” Mr. Gerry feared that 
the power would be used to compel the States to comply with the 
will of the General Government.’® Mr. Butler was strenuously 
opposed to a power over exports as alarming to the Staple States.!” 
In other words, the impelling motive was a fear that the power to 
tax articles exported would be used by the majority to oppress the 
minority through the laying of export duties on the staples or 
other articles exported from those States. The purpose, therefore, 
was to prevent the imposition of a tax or duty on specific articles. 

It therefore appears that in the one case, in order to protect the 
exclusive jurisdiction of Congress over foreign commerce and for 
other equally compelling reasons, it was necessary to exclude the 
States from any intermeddling in the matter of exports or imports, 
and for that purpose the Convention used broad and general lan- 
guage, strengthened by the statement of a single exception, and 
made absolute in scope by the clause which invested Congress with 
power to regulate commerce with foreign nations; in the other, it 
was desired to protect the southern States from discriminating 
burdens upon “Articles exported” from those States (a “security” 
which they vehemently demanded) and for that purpose appropri- 
ately narrow and specific terms were used, which did no more than 
prohibit Congress from laying taxes or duties upon the articles 
themselves. 





M4 2 THE CONSTITUTIONAL CONVENTION OF. 1787 (Hunt’s ed.), pp. 213, 216. 
16 Jd., 215, Col. Butler; see also id., 177. 16 Jd., 216. 7 JTd., 214. 
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IV 


Fairbank v. The United States,'* the other authority upon which 
the Court mainly relied in the Hvoslef case, called in question the 
validity of schedule A, section 6 of the Act of June 13, 1898, which 
required a ten-cent revenue stamp to be affixed to every bill of 
lading or receipt (other than charter parties) for goods, merchan- 
dise or effects to be exported from the United States to any foreign 
port. A bare majority of the Court held this to be in conflict with 
section 9 of article 1. The portion of the argument of the Solicitor 
General quoted by Mr. Justice Brewer seems most persuasive: 


“To give Congress the power to lay a tax or duty ‘on articles exported 
from any State,’ meant to authorize inequality as among the States in 
the matter of taxation. If the North happened in control in Congress, 
it might tax the staples of the South; if the South were in power, it might 
place a duty on the exports of the North. As a part, therefore, of the 
great compromise between the North and the South, this clause was in- 
serted in the Constitution. The prohibition was applied not to the tax- 
ing of the act of exportation or the document evidencing the receipt of 
goods for export, for these exist with substantial uniformity throughout 
the country, but to the laying of a tax or duty on the articles exported, 
for these could not be taxed without discriminating against some States 
and in favor of others.’’!® 


The answer of the learned Justice, speaking for the majority of 
the Court, does not seem convincing. He says: 


“This argument does not commend itself to our judgment. Its im- 
plication is that the sole purpose of this constitutional restriction was 
to prevent discrimination between the States by imposing an export 
tax on certain articles which might be a product of only a few of the 
States, and which should be enforced only so far as necessary to prevent 
such discrimination. If mere discrimination between the States was 
all that was contemplated it would seem to follow that an ad valorem tax 
upon all exports would not be obnoxious to this constitutional prohibi- 
tion.” 


It may be helpful to interrupt at this point to say that the argu- 
ment of the Solicitor General does not appear to be fairly stated by 
the learned Justice. It was, in effect, that a stamp tax of the kind 





8 181 U. S. 290. 9 Td., 292. 
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under consideration was neither within the letter of the constitu- 
tional prohibition nor within its spirit. Mr. Justice Brewer’s 
statement that “if mere discrimination between the States was 
all that was contemplated it would seem to follow that an ad va- 
lorem tax upon all exports would not be obnoxious to this con- 
stitutional prohibition,” is clearly beside the point, for an ad va- 
lorem tax upon all exports would clearly be a tax upon “Articles 
exported,” and therefore within the express prohibition of the clause. 
If the framers of the Constitution had excepted from the prohibi- 
tion, ad valorem duties, they would, no doubt, have accomplished 
the entire object for which the prohibition was framed, but they did 
not do so. The fact, however, that the framers of the Constitu- 
tion used language that was more comprehensive than was neces- 
sary to avoid the evil sought to be prevented, is most assuredly 
not an argument in favor of extending the scope of the prohibition 
beyond the literal meaning of the words. 


The opinion of the majority of the Court continues: 


“But surely under this limitation Congress can impose an export tax 
neither on one article of export, nor on all articles of export. ‘In other 
words, the purpose of the restriction is that exportation, all exportation, 
shall be free from national burden. This intent, although obvious from 
the language of the clause itself, is reinforced by the fact that in the con- 
stitutional convention Mr. Clymer moved to insert after the word ‘duty’ 
the words ‘for the purpose of revenue’ but, the motion was voted down. 
So it is clear that the framers of the Constitution intended not merely 
that exports should not be made a source of revenue to the National 
Government, but that the National Government should put nothing in 
the way of burden upon such exports.’ ” 


The motion of Mr. Clymer and the action of the Convention 
when examined, however, show no such intention. Mr. Clymer 
feared to intrust Congress with power to lay taxes or duties on 
articles imported for the purpose of raising revenue, and made his 
motion accordingly.” If it had come after the main question had 





181 U.S. 292. 

21 “Mr. Clymer remarked that every State might reason with regard to its parti- 
cular productions, in the same manner as the Southern States. The Middle States may 
apprehend an oppression of their wheat flour, provisions, etc., and with more reason, 
as these articles were exposed to a competition in foreign markets not incident to 
Tobacco, Rice, etc. They may apprehend also combinations against them between 
the Eastern and Southern States as much as the latter can apprehend them between 
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been disposed of there might be something in the learned Justice’s 
suggestion, but it was made before any vote upon the main question 
had been taken, and consequently was opposed alike by those 
favoring and those opposing the clause. New Hampshire, which 
opposed any limitation on the power of Congress to tax articles 
exported, voted against Mr. Clymer’s motion, as did Massachusetts, 
which favored the proposition to allow two-thirds of each house to 
levy such taxes. Likewise, General Washington and Mr. Madison, 
who favored giving the Congress full power to tax exports, also 
voted against Mr. Clymer’s motion as something which defeated 
the purpose they had in view. 

In other words, of the eleven States voting, only two favored 
Mr. Clymer’s amendment, while four, with the addition of Wash- 
ington and Madison, opposed any restriction at all upon the power 
of Congress to tax articles exported, and five, together with Wash- 
ington and Madison, voted for the two-thirds amendment. Instead 
of supporting the position of the majority in the Fairbank case, 
then, the motion of Mr. Clymer, his remarks thereon, and the action 
of the Convention all emphasize the fact that nothing more than a 
tax upon the articles themselves was intended to be prohibited. 

It is submitted, therefore, that there is not a word in the clause 
itself, nor was there a single circumstance connected with the draft- 
ing or adoption of it which justifies the expansion of its terms in the 
manner stated by Mr. Justice Brewer. The majority of the Court 
in effect, after the lapse of over a hundred years, took it upon them- 
selves to rewrite the terms of the clause, and to place upon the tax- 
ing power of the National Government a limitation never expressed 
and never intended, and not made necessary or proper by the mis- 
chief sought to be prevented. They dismiss the matter of the prac- 
tical construction of the act by saying that before any appeal can 
be made to practical construction it must appear that the true 
meaning is doubtful. But obviously practical construction was 
rightly appealed to by those protesting against an unjustifiable ex- 
pansion of the language of a constitutional limitation, although 
obviously that appeal ought not to have been made necessary. 





the Eastern and Middle. He moved asa qualification of the power of taxing Exports 
that it should be restrained to regulations of trade by inserting after the word ‘duty’ 
sect. 4, art. VII the words, ‘for the purpose of revenue.’” 2 Const. Conv. 1787 (Hunt’s 
ed.), p. 217. 
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The plain, literal meaning of the prohibition excluded the idea 
of any restraint upon taxation except taxes or duties levied upon 
the articles themselves when exported from any State. If a dif- 
ferent or wider meaning was to be given to it, it could only be be- 
cause the nature of the mischief sought to be remedied required a 
larger meaning, and no such interpretation could be made until 
every legitimate means had been resorted to in determining the 
meaning of the provision. In other words, the only theory upon 
which the conclusion arrived at by the majority of the Court could 
be sustained, was that the prohibition had a wider scope than was 
signified by the literal meaning of the words actually used. If 
you may resort to contemporaneous, practical construction for the 
purpose of broadening the scope of a provision, @ fortiori you may 
by the same means demonstrate that the words were used and in- 
tended to be understood in their ordinary and usual sense. What, 
then, had been the contemporaneous and practical construction of 
the clause? 

On July 6, 1797, an act was passed which, among other things, 
provided that, “‘Any note or bill of lading, for any goods or mer- 
chandise to be exported, if from one district to another district of 
the United States, not being in the same State, ten cents; if to be 
exported to any foreign port or place, twenty-five cents,” etc.” 
It is significant that this act was passed within eight years after 
the Constitution went into effect, and at a time when the framers 
of the Constitution were an active and dominant element in the 
councils of the nation; yet no suggestion was made that the tax 
was a tax “upon Articles exported from any State.” However, 
when three years earlier, a tax on carriages was proposed, it was 
immediately challenged as unconstitutional by Mr. Madison, then 
a member of Congress, and the question was raised in court as 
soon as the law went into effect. Obviously, the tax imposed by 
the law of 1797 was not challenged, because it was apparent then, 
as it must be now, that a stamp tax upon foreign bills of lading is 
neither within the words nor the spirit of the prohibition contained 
in section 9 of article 1. It must be remembered also that the Act 
of 1797 was passed at a time when one great party in public life 
was watchfully jealous of the slightest semblance of usurpation 
upon the part of the Federal Government, but although the act 





2 1 U.S. Srat. 527. 
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continued in force until April 6, 1802, and a similar law was in 
force from July 1, 1862 until June 6, 1872, the constitutionality of 
neither was ever questioned. The act considered in the Fairbank 
case went into effect July 1, 1898, and was not questioned until 
March, 1900. Upon this branch of the case, Mr. Justice Harlan, 
speaking for himself, Mr. Justice Gray, Mr. Justice White, and Mr. 
Justice KcKenna, said: 


“Practically no weight has been given in the opinion just filed to the 
fact that the power now denied to Congress has been exercised since the 
organization of the Government without any suggestion or even inti- 
mation by a single jurist or statesman during all that period that the 
Constitution forbade its exercise. It is said that the question of power 
never was presented for judicial determination prior to the present case, 
and therefore this court is at liberty to determine the matter as if now 
for the first time presented. But the answer to that suggestion is that, 
in view of the frequent legislation by Congress and its enforcement for 
nearly a century, the question must have arisen if it had been supposed 
by any one that such legislation infringed the constitutional rights of 
the citizen. Within the rule announced in Stuart v. Laird,* and in other 
cases, the question should be considered at rest.””™ 


There is, throughout the opinion of the majority of the Court in 
the Fairbank case, the thought that ‘freedom of exportation” is 
guaranteed by the Constitution; for instance, it is said: 


“As the States cannot directly interfere with the freedom of imports 
they cannot by any form of taxation, although not directly on the im- 
portation, restrict such freedom, Congress alone having the power to 
prescribe duties therefor. In like manner the freedom of exportation 
being guaranteed by the Constitution it cannot be disturbed by any 
form of legislation which burdens that exportation.” 


This concisely states the unwarranted premise from which the 
majority of the Court deduces its erroneous conclusions. The 
prohibition contained in section 10 in conjunction with the com- 
merce clause does prevent the States from interfering in any way 
with the freedom of imports or exports, but so far as Congress is 
concerned, “‘freedom of exportation” is not and was not intended 
to be guaranteed by the Constitution. This is shown by the fact 
that embargoes by the Federal Government, which are certainly 





% 1 Cranch (U. S.) 299 (1803). * 181 U. S. 283, 323 (1901). 
% Id., 295; see also pp. 290 and 292. 
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not consistent with “freedom of exportation,” are not prohibited 
and were not intended to be prohibited by the clause in question,” 
while on the other hand, when Mr. Madison suggested that to the 
prohibitions upon the States be added, “‘nor lay embargoes,” it was 
agreed that this was already covered.” 

Moreover, it is in accord with sound principles of construction 
to say that when a small, learned, deliberative body in daily session, 
after having a subject under consideratign for over a month, and 
after drafting and re-drafting the instrument to be submitted, and 
after referring it to a committee for the purpose of harmonizing the 
language of the various provisions, deliberately preserves a differ- 
ence in the language in which two inhibitions are expressed, it 
must be assumed that it intended to express a difference in meaning. 

All of the cases upon which the majority of the Court in the 
Fairbank case rests its opinion, are cases in which the action of a 
State has been called in question because it contravened the pro- 
hibition with reference to ‘‘imports” or “exports” or because it 
was obnoxious to the provision vesting Congress with power to 
regulate foreign or domestic commerce. Consequently, what has 
been said with reference to Brown v. Maryland and Fairbank v. 
U. S., applies to those cases also. 

For the reasons stated, it seems clear that the opinion of the 
majority of the Court in the Fairbank case, in holding that the pro- 
vision that no tax or duty shall be laid upon articles exported from 
a State, disregarded the plain language of the clause itself, disre- 
garded the purpose intended and the mischief sought to be pre- 
vented, disregarded the contemporaneous and practical construc- 
tion of the act during a period of a hundred years, and was errone- 
ous. A regard for sound principles of interpretation demands that 
its words be given no larger meaning than their natural import, 
considered in the light of the purpose sought to be accomplished, 
and that this is done when they are considered as excluding only 
taxes and duties on the articles themselves. 


V 


But the Hvoslef case goes much further than the Fairbank case 
in curtailing the powers of Congress. In the latter, there had been 





% 2 Const. Conv. (Hunt’s ed.), p. 215. 7 Td., 264. 
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a discriminating stamp duty on bills of lading used in the export 
trade.*® In the former, there was a general provision which applied 
to all charter parties whether the vessels were to be used in domes- 
tic or foreign trade. In the case following the Hvoslef case, Thames 
& Mersey Marine Ins. Co. v. United States, the Court went a 
step further and held that stamp taxes on policies of marine in- 
surance also came within the prohibition of section 9. The drastic 
doctrine of the court, therefore, is that any governmental burden 
which affects in any way the processes of exportation is uncon- 
stitutional and void. The doctrine of the Fairbank case is thus 
expanded and carried to its extreme and logical limit, but it is sub- 
mitted that the doctrine of that case is contrary to reason and 
authority, and ought not to stand. 


VI 


The United States is at the present moment facing a grave situ- 
ation, and fully understands the need it has of every legitimate 
and constitutional source of revenue. It stands as the one great 
nation in the world whose taxing power is curtailed by express con- 
stitutional limitations; limitations which deprive it of all practical 
means of direct taxation, except upon incomes, and of all power 
to lay taxes and duties on articles exported from any State. . It is 
obvious that the common defense, the general welfare, and per- 
haps even the security of liberty demand that these limitations 
upon the power of the nation to protect itself and its citizens shall 
not be extended beyond their rightful and true meaning, and if in 
the Fairbank case, a majority of the Court has, as it is believed 
that it has, given to the language of the Constitution an extended 
meaning and a restrictive effect which cannot be supported by 
reason, then the ruling in that case and in those following it ought 
to be reconsidered and the constitutional powers of Congress fully 


restored. 


Clarence Norton Goodwin. 
CHICAGO. 





% 181 U. S. 283, 290 (1901). 2 237 U.S. 19 (1915). 





RELIGIOUS EDUCATION OF. A CHILD 


THE PARENTAL RIGHT TO CONTROL THE 
RELIGIOUS EDUCATION OF A CHILD 


I 


HE sixteenth century in England was a period of armed re- 
ligious strife in which Catholics and Protestants alike, when a 
suffering minority clamored for liberty of conscience, and when in 
power proscribed every creed but their own. As Protestantism 
slowly forged victory out of the conflict it secured itself in the 
ascendency by various repressive statutes against Catholicism. 
As early as 1590 the Elizabethan government aimed at the 
suppression of Catholic education by enacting that only school- 
masters who repaired to the Established Church might be main- 
tained,! followed four years later by a further statute which 
punished as a premunire the sending abroad of a child for Catho- 
lic education.2, From time to time further laws* were passed to 
render more effectual the suppression of Catholic education, until 
by 1699 it was a crime punishable by perpetual imprisonment for 
any Papist to keep school or assume the education of youth.* 
Naturally during this period, in the face of such public senti- 
ment and of such laws there was little or no litigation in the courts 
of England on the part of Catholic parents to protect any parental 
rights in relation to their children. Indeed the temper of the 
courts, reflecting this prevalent spirit of religious intolerance, is 
well illustrated by their action in Shaftsbury v. Hannam,> where 
upon an insinuation by counsel for the plaintiff that the defendant 
was a Papist, although “utterly denied” by her, an order was en- 
tered that unless Lady Hannam “dispose herself to receive the 





1 93 EL. I. 

2 27 ELIZ. 2. 

8 Sic: 1 Jac. I, c. 4; 3 Car. I, c. 2; 13 & 14 Car. II, c. 4. See 2 Bacon Apr. 
Tit."Papists & Popish Recusants. 

4 rz & 12 Wm. III,c. 4. No attempt is made to cover any of the side currents of 
religious conflict between Protestant sects such as the struggle between the Church of 
England and Non-Conformists. Sic: Five Mile Act. 13 & 14 Car. II, c. 4, etc., etc. 

§ Finch 323 (1677). 
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Sacrament according to the rites of the Church of England, before 
the end of the next term, and produce a legal certificate thereof, 
the court would then consider to remove the infant into such hands 
as might secure his education in the Protestant religion.” 

In order to stimulate the conversion to Protestantism of Cath- 
olic children the Act of 1699 ® compelled Catholic parents to sup- 
port their Protestant children. In 1701 St. Andrew’s Undershaft 
Parish in London sought to compel a Jew to maintain a daughter 
whom he had turned out-of-doors because she had embraced 
Christianity. The action ’ failed because it was held not to come 
within any existing statute. Thereupon in the same year a further 
statute was passed obliging Jews to maintain and provide for their 
Protestant children,*® and the following year a similar provision was 
incorporated in the anti-Catholic act applying the same principle 
to Catholics and their Protestant children in Ireland.’ To what 
lengths the court was prepared to go under such statutes to 
stimulate proselytizing is shown when they awarded a Christian 
daughter forty-four years of age, and married, maintenance out of 
her Jewish father’s estate even after his death.’ In the zeal to up- 
hold Protestantism family ties cut no figure. The court did not 
hesitate to deprive a widow of the custody of her minor children 
so that they might be brought up Protestants, although both 
parents had always been Catholics... Even when a Catholic 
mother was bringing up her son as a Protestant according to the 
wishes of her late husband the court was so blind to all consid- 
erations except the possible dangers to the child’s Protestant re- 
ligious education in such a situation that it ordered the separation 
of the mother and her child of seven years.” Marriage to a Catholic 
of a Protestant widow, even though she continued a Protestant, 
was considered sufficient to justify depriving her of custody of 
her daughter.” 

6 rx & 12 Wo. III, c. 4, $7. 

7 Inhabitants St. Andrew v. De Breta, 1 Ld. Raym. 699 (1789). 

8 1 ANNE 30. 

9 2 ANNE 6. 

10 Vincent v. Farnandez, 1 P. Wms. 524 (1718). See also Moses v. Moses, 1 San- 
der’s Orders in Ch. 457 (1723) & 524 (1727). 
1 Preston v. Ferrard, 4 Bro. P. C. 298 (1720). 
% Teynham v. Lennard, 4 Bro. P. C. 302 (1724); 9 Mod. 40, 2 Eq. Cas. abr. 486. 


18 “By reason that she had married a Papist.” Edwards v. Wise, Barnard, ch. 139 
(1740). 
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Toward the middle of the eighteenth century, when the Protes- 
tants felt themselves secure in their power, while the statutes 
themselves were not repealed, the rigorous insistence on anti- 
Catholic extremes in the courts began to relax. In 1729 Lord 
Chancellor King refused to punish in chancery a guardian because 
he had allowed his ward to be educated a Roman Catholic," 
and in 1756 Lord Hardwicke took the position that while the Chan- 
cery Court can refuse to appoint Papists guardians, there was no 
law to take a guardianship away from them.” By 1765 Black- 
stone wrote: “‘What foreigners who only judge from our statute- 
book are not fully appraised of (is) that these laws are seldom ex- 
erted to their utmost rigor.” 4® Once sown, the seeds of a liberal 
and enlightened point of view of the conflicting claims of rival 
religions took sure root in the courts and grew steadily until by 
Lord Eldon’s time, with the evident approval of the bar and bench, 
he was able to turn his back squarely on the old precedents ?” 
and take the position that the court looked with equal favor on 
all religions.18 7 

From this time on the courts have been able to maintain a 
rational judicial attitude toward religious controversies and the 
religious aspect of the legal relationship of parent and child and 
of guardian and ward has been allowed to develop along definite 
legal principles. 





“4 Ex parte Hales, Mos. 249 (1729). 6 Blake v. Leigh, 1 Ambl. 306 (1756). 

16 Br. Comm., bk. IV, c. 4, p. 57. 

1” “Lord Bathurst nade an order to prevent a Protestant child from being sent 
to a Roman Gatholic school. This court, with reference to the distinction between 
Protestants and Catholics, interfered then in the education of children in many 
cases in which it would not interfere mow.” Wellesley v. Beaufort, 2 Russ. 1, 22 
(1827). 

18 Lyons v. Blenkin, Jac. 245 (1821). 

Vice Ch. Leach on an application to appoint guardians raised a question whether 
of those named in a will the Duke of Norfolk might be an improper person because 
he was a Papist. Lord Eldon took the position that the law had changed. Elwes ». 
Const., 1 Mod. Eq. 435 n. The modern liberal doctrine is perhaps most succinctly 
put by Sir John Romilly. “In the matter of religion, the court holds that the 
Roman Catholic faith and the Protestant faith are to this extent equally beneficial 
to the child.” Austin v. Austin, 34 Beav. 257, 263 (1865). It was, however, left un- 
challenged that Christianity is part of the law of the land; (Da Costa v. De Pas, 1 
Amb. 228 (1754)), and this doctrine was so held until overthrown in the mid-Victorian 
period. Reg. v. Bradlaugh, 15 Cox. C. C. 217 (1883). At the same time Lord Eldon 
recognized that it was lawful for a Jew to educate his children as Jews. Villareal ». 
Mellish, 2 Swan. 533 (1819). 
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II 


While it is now generally recognized that no duty is imposed 
upon parents to educate their children in any particular phase of 
religious opinion the English courts have recognized that “one of 
the first and most sacred duties of the parents is to imbue the 
mind of the children with some religious belief, and this is done, 
not merely by precept and instruction, but by the unconscious 
influence of everyday life and conduct.” !® The court which 
deprived the poet Shelley of his children because he avowed him- 
self an atheist 2° will probably to-day still regard a parent who 
refuses all religious instruction to a child as having forfeited all 
rights to the custody and training of the child.” 

It has been laid down as the law of parent and child that “‘ Religio 
sequitur patrem.” Like many maxims, this is a glittering half truth 
that advances the discussion little. How far does it follow? In 
what way is it to follow? Indeed experience shows that in many 
instances it follows only by coming out in quite the opposite di- 
rection. 

In applying a general rule that the father has the right to choose 
in what religion his child shall be educated the judges have divided 
themselves into two well-defined groups. This has been done quite 
unconsciously. Indeed the courts have failed to recognize the 





19 F x, F. [1902] 1 Ch. 688. 

20 Shelley v. Westbrooke, Jac. 266 (1821). 

1 By separation deed a father agreed that the infant daughter should remain with 
the mother eleven months each year and the mother refused to allow her child to 
receive religious instruction. The father did not interfere. The Court of Chancery 
Appeals (per James, L. J.) in denying the mother custody laid down the principle: 

“Tt would be impossible for the court to allow its ward, a Christian child, the child 
of a Christian father, baptized in the Christian Church, to remain under the guar- 
dianship and control of a person who professes and teaches and promulgates the re- 
ligious, or anti-religious, opinions which the Appellant avows that she professes and 
intends to persevere in teaching and promulgating. We have nothing to do with the 
strength of the conscientious motives by which, as she alleges, she is impelled so to 
profess, teach, and promulgate. In the absence of the father (the father being as- 
sumed to be practically absent) the court is the real guardian of the infant and must 
perform its duty to the ward accordingly, and, if necessary, wholly irrespective of the 
convictions or wishes of the mother and by separating the child from her. It is a 
plain, imperative duty which the law casts on the court; it is the plainest right of 
the infant ward. The same duty and the same right would exist if the child were the 
child of a Jew, a Parsee,a Mahomedan, or Buddhist.” In re Besant, L. R. 11 Ch. D. 
508, 519 (1878). 





RELIGIOUS EDUCATION OF A CHILD 489 


distinction between the precedents which they cite and the rule of 
law which they have recognized and differently interpreted in 
practice. It is commonly laid down that the court will enforce 
the wishes of the father as to the religious education of his chil- 
dren unless there is a coercive reason for disregarding them.” 
The first class of cases hold that nothing short of an abandonment 
or forfeiture of this right on the part of the father justifies a court 
to direct a child educated in any other religion than that of its 
father. All other considerations play a minor part.” Not merely 
do these courts give effect to the expressed wish of the father,” 
but in the absence of any expression on his part create a presump- 
tion that it is his desire that his surviving minor child shall be 
educated in the religion which he professed even though he neg- 
lected it. So hard and fast do the cases in this class construe this 
rule of law that the right is enforced even when the result is ‘“‘to 





2 The authority of a father to guide and govern the education of his children 
“is not to be abrogated or abridged without the most coercive reason.” In re Meades, 
5 Ir. R. Eq. 98 (1870). 

% “Tn no case, however, that I am aware of, where the father has been alive, has 
the court disregarded his wishes concerning the religious education of his children, 
unless, as in this case, he has been himself a man so ill-conditioned and of such bad 
conduct that the court thought fit altogether to deprive him of the custody of his 
children.” In re Newton, [1896] 1 Ch. 740, 748 (per Lindley, L. J.); Im re McGrath, 
[1893] 1 Ch. 143; Im re Scanlan, Infants, L. R. 40 Ch. D. 200 (1888); Skinner ». 
Orde, L. R. 4 P. C. 60 (1871); F. v. F., [1902] 1 Ch. 688; Im re Montague, L. R. 28 
Ch. D. 82 (1884); In re Walsh, 13 L. R. Ir. 269 (1884). 

“The law unquestionably does give great weight to the right of a father to have 
his children educated in his own religion both during his lifetime and after his death; 
and if a father has done nothing to forfeit or abandon his right to have his child edu- 
cated in his own religion, we think that the court cannot refuse to order a child to be 
educated in the religion of its father because it thinks that the child would be more 
happy and contented, and possibly be better provided for by its mother’s relations.” 
Andrews ». Salt, L. R. 8 Ch. App. 622, 638 (1873). 

%* Talbot v. Shrewsbury, 4 My. & C. 672 (1840); Im re Newbery, L. R. 1 Eq. 431 
(1865); Davis v. Davis, 1o W. R. 245 (1862); Re Chillman’s Infants, 25 Ont. R. 
268 (1894); In re Kellers, 5 Ir. Ch. 328 (1856). 

% Matter of North, 11 Jur. 7 (1847); Re Faulds, 12 Ont. L. R. 245 (1906); In re 
Sparrow, 20 N. S. W. W. N. 42 (1903); In re Grey, [1902] 2 Ir. 684. 

“The wishes of the father if not clearly expressed by him must be inferred from 
his conduct. If the father is dead it will be naturally inferred that in the absence of 
evidence to the contrary his wish was that the children should be brought up in his 
own religion; that is, the religion which he professed. This inference is one which 
the court in the absence of evidence to the contrary is bound to draw, and is prac- 
tically not distinguishable from a rule of law to the effect that an infant child is to 
be brought up in its father’s religion unless it can be shown to be for the welfare of 
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create a barrier between a widowed mother and her only child; 
to annul the mother’s influence over her daughter on the most im- 
portant of all subjects, with the almost inevitable effect of weaken- 
ing it on all others; to introduce a disturbing element into a union 
which ought to be as close, as warm, and as absolute as any known 
to man; and lastly to inflict severe pain on both mother and 
child.” * . 


the child that this rule be departed from, or the father has otherwise directed.” In 
re McGrath, [1893] 1 Ch. 143, 148. 

“*. . . there may be a difference of opinion as to whether the rule of law is really 
such as it is desirable to have in the case where the mother is of a different religion 
from the father, and the father has died without giving any express directions as to 
the religion in which the child is to be brought mp. I can quite conceive that many 
persons might think that it would be for the interest of the child in such cases that 
the mother should be allowed to educate the child in her own religion; but that is 
not the rule of law. The rule of law is, that the religion of the father is to prevail 
over the religion of the mother, even in such a case... .” _Hawksworth ». Hawks- 
worth, L. R. 6 Ch. App. 539, 544-5 (1871). 

“Tt was further said that the rule of law had its origin in the statutory power of 
the father to appoint guardians to the children; and that inasmuch as the mother has 
now co-ordinate power to this respect with the father, she ought now to have co- 
ordinate power with him in directing the religious education of the children. No 
doubt the power of the father to appoint guardians of the children afforded the means 
by which he was enabled to give effect to his views on their religious education; but 
I think that it cannot be said that it has been conclusively decided that the rule 
originated in the way alleged. The point was argued and considered in the case of 
Skinner v. Orde (Law Rep. 4 P. C. 60); and Lord Justice James, in delivering judg- 
ment, says no more than this (Law Rep. 4 P. C. 70): ‘It was contended with some 
plausibility before their Lordships that this rule had its origin in the statutory power 
of English fathers to appoint guardians for their children.’ This appears to me suf- 
ficient to show that the rule was not (even in the view of lawyers) so connected with the 
power of appointing guardians that the Legislature ought to be deemed to have ab- 
rogated it merely by conferring on the mother the power of appointing guardians; 
nor can I suppose that in a matter of so much difficulty and delicacy, the Legislature 
intended to abolish a well-established rule by a side wind, without even a suggestion 
as to the rule to be substituted for it, and without indicating how a court is to act 
when called upon to decide between co-ordinate authorities unhappily unable to agree 
on a question affecting the religious welfare of an infant.” Jn re Scanlan, Infants, 
L. R. 40 Ch. D. 200, 214 (1888). 

“Tt seems a strange extension of the father’s rights when he is in his grave, to 
allow his expressed wishes, and still more his merely presumed wishes to override the 
rights of the living parent.”» Hawksworth ». Hawksworth, L. R. 6 Ch. 540 (1871). 

% Per Wickeus, V. C., Hawksworth v. Hawksworth, L. R. 6 Ch. 539, 540 (18712). 

“‘When a father has not forfeited or abandoned his right to educate his children 
in his own religion the court cannot refuse to order a child to be educated in that 
religion merely because it thinks that the child will be more happy and contented, or 
better provided for, if left with those who have had the care of it.” Jn re Marshall, 
33 Nova Scotia 104, 132 (1900). 
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The second class of these cases regard this right of the father 
as a trust, not a power. ‘‘The best interests of the child,” — its 
moral and spiritual welfare is made the paramount consideration, 
the wishes of the parent being relegated to a subordinate and very 
secondary place.?’ 


“When infants become wards of the Court the first and paramount 
duty of the Court unquestionably is to consult the well-being of the 
infants, and in discharging that duty the Court recognizes no religious 
distinctions. If, consistently with the due discharge of that duty, 
the wishes of the father can be attended to, the Court, having regard, 
as I apprehend, to the power with which the law of the country has en- 
trusted the father of appointing guardians for his children, and thereby 
directing and regulating their future course of life, pays attention to 
those wishes; but if the wishes of the father cannot be carried into effect 
without sacrificing what the Court, acting without bias, judges to be for 
the well-being of the children, those wishes cannot be attended to... 
the wishes of the father may be in conflict with the well-being and even 
with the safety of the children.” ** 


III 


Whatever may be the parents’ power or privileges with regard 
to their children’s religious education, all authorities agree that 
a parent may by his acts or conduct forfeit, abandon, or waive 
such parental rights.2? No definite rule can be given as to what 





27 Austin v. Austin, 34 Beav. 257 (1865); W. v. M. [1907] 2 Ch. 557; In re Newton, 
[1896] 1 Ch. 740; Re Ullee, 54 L. T. 286 (1885); Jn re Butler, 6. N. S. W. W. N. 10 
(1889); In re Nevin, [1891] 2 Ch. 299. 

28 Stourton v. Stourton, 8 DeG. M. & G. 760, 771-2 (1857). 

“My difficulty resolves into this, how far the right of the father to educate his 
child in a particular religion can be made an element in the determination as to what is 
for the child’s welfare. It seems to be put no higher than this, viz., that regard must 
be had to the ‘natural law which points out that the father knows far better, as a 
rule, what is good for his children than a Court of Justice does.’ But here by statute 
the court has to determine what is for the welfare of the child, and the assumed 
knowledge of the father as to what religion it is best for the child to be brought up 
in is only one element in the determination of the question.” Donohue v. Donohue, 
1S. R. D. 1; 18 N.S. W. W. N. 14, 18 (1907). 

“Tt is not the benefit of the infant as conceived by the court, but it must be the 
benefit of the infant having regard to the natural law which points out that the father 
knows far better as a rule what is good for his children than a Court of Justice can.” 
In re Agar-Ellis, 24 Ch. D. 317, 337-8 (1883) (per Bowen, L. J.). 

29 Witty v. Marshall, 1 Y. & C. 68 (1841); In re Clarke, L. R. 21 Ch. D. 817 (1882); 
In re O'Malley, 8 Ir. Ch. 291 (1858); Im re Grimes, 11 Ir. Eq. 465 (1877); In matter 
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will amount to such abandonment, abdication, or forfeiture. It 
is a question of fact and will vary according to the infinite di- 
versity of circumstances. Indeed there is perhaps no situation 
which has betrayed the judiciary to yield to its own religious 
prejudices so subtly as the issue of parental abandonment in the 
face of rival religious claims between parents or relatives over 
some poor child who had been made the object of religious zeal. 
No mere agreement as to the religious education of children be- 
tween father and mother before*or after marriage is binding and 
it is always open to either parent to change his mind, as it is his 
privilege to inculcate upon his children those religious principles 
which for the time being seem to him best.*® Some decisions base 
this fundamental principle on a public policy that a parent in the 
interest of morality should not be held to bind himself conclusively 
to relinquish control over his children’s religious education. Es- 
pecially must this appeal to those who regard this right as vested 
in the parents solely for the benefit of their children. Other au- 
thorities, however, rest these decisions rather on the practical 
conditions arising out of ordinary family life. 


“Who is to provide the funds to educate the children in a religion 
which the father objects to? Is the Court to apply the property of the 
husband, during his lifetime, and against his will, to the education of 
his child in that form of religious faith from which he conscientiously 
differs, and the adoption of which by the child he believes will be de- 
structive to his eternal welfare?” * 


It is further pointed out that for breach of a contract of a parent 
concerning the religious education of a child no damages can 
be recovered and it cannot be enforced by a suit for specific 
performance.” 

Whatever view one adopts of the right of parental control over 
a child’s religious education it is evident that irrespective of good 
faith and well-intentioned efforts there must be certain well-de- 





of Garnett, 20 W. R. 222 (1872); Hill v. Hill, 31 L. J. (Ch.) sos (1861); Im re Mar- 
shall, 33 Nova Scotia 104 (1900). 

30 In re Agar-Ellis, 24 Ch. D. 317 (1883); Im re Nevin, [1891] 2 Ch. 299; In re 
Meades, 5 Ir. R. Eq. 98 (1870); In re Browne, 2 Ir. Ch. 151 (1852); Im re Clarke, 
L. R. 21 Ch. D. 817 (1882); Andrews v. Salt, L. R. 8 Ch. App. 622 (1873); Imre Laing, 
2S. R. Eq. 121, 19 N. S. W. W. N. 219 (1902). 

1 In re Browne, 2 Ir. Ch. 151, 160 (1852). 

% Andrews v. Salt, L. R. 8 Ch. App. 622 (1873). 
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fined limits restraining its capricious exercise. Once the religious 
education of the child has progressed so far that definite religious 
ideas have been impressed upon its mind to the extent that a 
change would unsettle its tranquillity and disturb its mental poise, 
the parents are precluded from further interference with the con- 
tinued development of that religious education which the child 
had thus acquired.* In this connection arises one of the most 
perplexing questions involved on this subject, and one on which 
there is, perhaps, the clearest conflict of authority. How is the 
child’s religious development to be ascertained and the possible 
injurious effect of a change determined? The obvious answer is 
to hale the child before the court and to have the judge satisfy 
himself by an examination of the child either in open court, in 
chambers, or by a master in chancery or similar official under such 
conditions as shall give a fair opportunity to size up the child. 
This has been the course adopted in perhaps a majority of the 
cases.** In certain cases this may be done without serious danger,® 
but a careful analysis of the cases is convincing that it is a dan- 
gerous practice and open to very serious objections. Perhaps 
nothing can be added to the summary by Judge Owen of the New 
South Wales Court of the evils and defects of this procedure: 


“The reasoning both of the Vice-Chancellor and of the Lords Justices 
in that case (Hawksworth v. Hawksworth) satisfies my mind that any 
such examination would be a mere form, and might lead to injurious 
results. No doubt the child here is 13 years old, whereas the age of the 
children in the cases cited was only 9 years, but I cannot suppose that 
a girl of 13, unless brought up in a proselytising school, and pre- 
maturely instructed in matter of doctrinal controversy, as to which 





% Hawksworth v. Hawksworth, L. R. 6 Ch. 539 (1871); Stourton ». Stourton, 
8 DeG. M. & G. 760 (1857); In re Agar-Ellis, 24 Ch. D. 317 (1883). 

* Hawksworth v. Hawksworth, L. R. 6 Ch. 539 (1871); Skinner v. Orde, L. R. 
4 P. C. 60 (1871); F. v. F., [r902] 1 Ch. 688; Im re Newbery, L. R. 1 Eq. 431 (1865); 
Stourton v. Stourton, 8 DeG. M. & G. 760 (1857); Andrews ». Salt, L. R. 8 Ch. App. 
622 (1873); Witty v. Marshall, 1 Y. & C. 68 (1841); In re Grimes, 11 Ir. R. Eq. 465 
(1877); In re Elliott, L. R. 32 Ir. 504 (1893); Davis v. Davis, 1o W. R. 245 (1862); 
In re Meades, 5 Ir. R. Eq. 98 (1871); In re Sparrow, 20 N. S. W. W. N. 42 (1903); 
Re Faulds, 12 Ont. L. R. 245 (1906); Ex parte Rowlands, 12 N. S. W. W. N. 47 
(1895); In Matter of Garnett, 20 W. R. 222 (Ir.) (1872); Im re Marshall, 33 Nova 
Scotia 104 (1900). 

35 Where a child was of such age that within a year she “would have a right to 
act on her own views” obviously her wishes should be considered by the court. 
Queen v. Gyngall, [1893] 2 Q. B. 232. 
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there is no evidence, can hold or be capable of forming any opinion 
worth considering on the matters in controversy between the two char- 
acters. Even if she had been so instructed, she might have caught the 
shibboleths of a party, or some of the current phrases of controversy, 
but of the controversy itself she could form no intelligent opinion. Sub- 
jects that held in doubt for many years the powerful and acute intellect 
of a Newman are outside the intellectual gauge of a girl of 13; nor can 
a child of that tender age, however well educated, have touched even 
the fringe of the learning necessary to form an intelligent opinion on so 
vast and complex a subject. I might find sentiment or prejudice, or dis- 
like to any change in religious education, but the Court cannot allow 
such to interfere with its duty of seeing that the child is educated in 
the religion of her father. Nor do I consider upon principle, that a 
Judge who may be of any religion, or of no religion, is a fitting tribunal 
to ascertain the religious views of a child of tender years. The law, which 
is absolutely impartial in matters of religion, has to be administered 
by Judges, who, like other men, are liable to be swayed by their own 
views on this, the most important and most difficult subject that can 
engage the mind of man. They, as others, are to be found ranged on 
either side of the great controversies that have split Christendom 
into hostile camps. The Judge, if he entertains strong views on the 
subject, is liable, however he may desire to be fair and impartial, to 
have his judgment warped by an intense conviction of the truth of his 
own particular opinion, or by his disapproval of the teaching of the church 
to which the child’s father belonged. If he is indifferent, or holds views 
now known as agnostic, his examination must be equally, if not more, 
unsatisfactory. I also attach great weight to the opinion of the Judges 
in Hawksworth v. Hawksworth, that if it were known that the Court 
would examine a child as to its religious views, before deciding in what 
religion it was to be brought up, a mother, or guardian, might be in- 
duced to begin prematurely to teach the child the subjects of contro- 
versy between particular churches, so as to prepare it for such examina- 
tion. There are cases, no doubt, in which a child has from infancy until 
years of discretion been brought up in one particular form of religion, 
where the court may consider it dangerous to compel such child to be 
brought up in a different and conflicting religion, lest the diverse and 
conflicting teachings should make shipwreck of the child’s faith, and 
impair its moral character. . . .” ® 





% In re Butler, 6. N. S. W. W. N. 10, 10-12 (1889). See also Reg. v. Clarke, 7 
E. & B. 186 (1857). 

“But an interview of a few minutes between a girl under nine years old and a 
stranger could hardly lead to my coming to any conclusion like that which the Lords 
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IV 


While we have talked of the parental right to control the child’s 
religious education as if it were a joint right of both parents, the 
power to exercise it was in fact vested in the father. Although the 
mother might be entitled to reverence and obedience from her 
children, she had no power over them. During her husband’s life- 
time she had no right to her children’s custody, nor could she in- 
terfere with their education.*” As we have already pointed out, after 
his death her rights were not greatly increased even though she 
became guardian.** If the widow happened to be of a different relig- 
ious faith from that of the husband she was not only bound to 
educate her children in the religious faith of the deceased father 
rather than her own, but to insure that result the court did not 
hesitate to appoint persons of his religion to act with the mother 
as guardians.*® It was only when her husband either abdicated or 
forfeited his rights, and thereupon the mother in fact had assumed 
the direction of the children’s religious education, that the mother 
could exercise any legal control over the choice of her children’s 





Justices arrived at in Stourton v. Stourton. That decision may have been, and prob- 
ably was, right with reference to the case of a very unusual child; but I cannot help 
fearing that it has done some harm. I fear it may have led widowed mothers, in 
breach of their duty, and to the great injury of their children, to introduce them 
prematurely into an atmosphere of theological controversy, than which nothing can 
be more injurious to the mind and heart of a child, and this, it will be observed, for 
the purpose of convincing them that their dead father had wrong views. In the pres- 
ent case I knew that although I might be bound to give the ward an opportunity of 
speaking to me privately, the interview must necessarily, under the circumstances, 
be a form, and it was a form. I did not obtain, and, in fact, I did not in any way try 
to elicit, any opinion from her as to the questions between the churches. If I had 
thought that the child had been brought up to a keen and premature consciousness 
of the true bearing and meaning of those questions I should have formed a much less 
favourable opinion of the mother than I actually formed. As it is, however much I 
may regret the conclusion, the law must prevail, and the child must be brought up in 
her father’s faith.” Hawksworth ». Hawksworth, L. R. 6 Ch. 539, 540-1 (1871). 

87 In re Agar-Ellis, 24 Ch. D. 317 (1883). 

38 In re Scanlan, L. R. 40 Ch. D. 200 (1888); In re McGrath, [1893] 1 Ch. 143; 
Petre v. Petre, 7 Ves. 403 (1802); Corbet v. Tottenham, 1 Ba. & B. 59 (Ir.) (1808); 
In re Browne, 2 Ir. Ch. 151 (1852); Austin v. Austin, 34 Beav. 257 (1865). 

89 In re Scanlan, L. R. 40 Ch. D. 200 (1888). A Canadian court, however, refused 
to follow to this extreme. In adjudging the mother entitled to the custody of a 
daughter after the father’s death, the court said: 

“The religious question does not enter into consideration in this matter, because 
the mother, having a right to bring up her child, has a right to decide what religious 
teaching she shall receive.” Ex parte Ham, 27 L. C. Jur. 127, 128 (1883). 
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religion. It followed from this that when domestic quarrels re- 
sulted in separation of husband and wife she was legally helpless 
to assert any preferences in respect to her children’s religious 
training. 


“Although the wife may have obtained a decree of judicial separa- 
tion, the Court will not give her the custody of the children if she in- 
tends to bring them up in a religion different from that of their father, 
and different from that in which they have been educated during the 
cohabitation of their parents. . . . If the marriage had continued un- 
dissolved, and the husband and the wife had continued to live together, 
she would not have been able to control the husband otherwise than 
by her example and influence, as to the religious education which should 
be given to their children.” 


A mother of an illegitimate child controls the religious educa- 
tion af such child. 


V 


Even when both parents are in accord in their views respecting 
the religious education of their children there must necessarily be 
cases where their efforts will be frustrated. The court can do noth- 
ing more than order a child to be brought upin a particular religion. 
No order can be made forcing the conscience of the child to accept 
any designated doctrines. Usually it is considered that the child’s 
religion is controlled by the appointment of guardians or custodians 
of a particular religious belief confident that the religious sur- 
roundings of the child are really the determining factor. 

There must occur the very practical and interesting quere: 
how far the court will protect the parents against proselytizing 
influences brought to bear directly upon the child from outside. 

There are as yet no authoritative decisions on this question. 
Three cases have been found, unfortunately all not agreeing, in 
dealing with this problem. Re Lyons.” A daughter of Jewish 
parents, when 18 years of age, was induced by others to leave home 
and be baptized a Christian. The father had attempted to get 
possession of the child by force. He was restrained from retaking 





40 —D’Alton v. D’Alton, L. R. 4 P. D. 87, 88 (1878). 

“ Bernardo v. McHugh, [1891] A. C. 388; King v. New, 20 Times L. R. 583, 
affirming S. C. ante, 515 (1904); Regina v. Bernardo, 58 L. J. (Q. B.) 522 (1889). 

#@ 22L. T. 770 (18609). 
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the child other than by legal proceedings. Todd v. Lyons.® Mr. 
Vice Chancellor Malins ordered the superior of a monastery to 
refrain from admitting a young man of 17 to monastic vows against 
the father’s consent, and directed that he be delivered back to 
the father. Iredell v. Iredell.“ Mr. Justice Kay granted an in- 
junction restraining certain persons from communicating with a 
minor where they had been having secret interviews with her to 
induce her to adopt their religion instead of her father’s. 

Logically, unless justified on other grounds, Re Lyons must be 
erroneous. If the parents have the legal right, or even a trust to 
discharge, to inculcate some proper religious training in the minds 
of their children, in so doing they have the right to be free from the 
officious meddling of strangers no matter from what highly dis- 
interested motives such interference may be inspired. 


VI 
In the United States the constitutional limitations ® against 
any established religion have fortunately suggested a different 
judicial approach to religious litigation. 


“In this country, the full and free right to entertain any religious be- 
lief, to practice any religious principle, and to teach any religious doctrine 
which does not violate the laws of morality and property, and which 
does not infringe personal rights, is conceded to all. The law knows 
no heresy, and is committed to the support of no dogma, the establish- 
ment of no sect.” 





4 Unreported, see Smmpson, LAw oF INFANTS, 3 ed., 127. 

“ y Times L. R. 260 (1885). 

45 U. S. Const., First Amendment. 

Practically every state constitution has a provision to insure religious liberty 
and equality before the law of all religions. Thus in Massachusetts: 

“Tt is the right as well as the duty of all men in society, publicly, and at stated 
seasons, to worship the SUPREME BEING, the great Creator and Preserver of the uni- 
verse. And no subject shall be hurt, molested, or restrained, in his person, liberty, 
or estate for worshipping God in the manner and season most agreeable to the dic- 
tates of his own conscience; or for his religious profession of sentiments; provided he 
doth not disturb the public peace, or obstruct others in their religious worship.” 
Mass. Const., pt. 1, art. 2 

“. , . all religious sects and denominations, demeaning themselves peaceably, and 
as good citizens of the commonwealth, shall be equally under the protection of the 
law; and no subordination of any one sect or denomination to another shall be es- 
tablished by law.” Amendment XI, Mass. Const. See Stimson, AMERICAN 
STATUTE Law, §§ 40, 42, 43. 

4 Watson v. Jones, 13 Wall. (U. S.) 679, 728 (1871). 
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The result is that our courts have been remarkably free from 
litigation over the religious education of children. It is only in 
very recent years that it is beginning to make its appearance. 
Most of the states — even a state so important as New York * 
— are stiil without any decisions on the subject from a court of last 
resort. Such litigation as has arisen has either been decided by 
side-stepping the religious aspects of the controversy altogether 
and resting the decision on some other grounds entitling one or the 
other party to custody of the infants,* or, too often, in more or less 
slipshod fashion the court has treated the matter as if it were a 
novel issue to be decided as law of first impression, or has fallen 
into an undiscriminating citation of an English authority to justify 
some particular disposition of the case under consideration. In 
recent years, as the minority religious groups have strengthened 
themselves they have more aggressively asserted a right to protect 
from proselytism the children of their faith who come before the 
courts for disposition usually as dependent, delinquent, or neglected 
children. Generally, however, these efforts have been directed 
toward securing legislative enactment imposing limitations upon 
the courts or public authorities in the indiscriminate placing of chil- 
dren of some particular faith in conflicting religious surroundings.” 


The divergence between the standards of American courts is 
perhaps illustrated by a contrast of three cases. First, a Florida 
court adopted a rule that “It is not enough to consider the in- 





47 The New York decisions, five in number, all of inferior courts, lack distinction 
and contribute little or nothing to define the position which the courts of the state will 
ultimately take. Matter of Marcellin, 24 Hun 207; Matter of Jacquet, 40 Misc. 
575, 82 N. Y. Supp. 986 (1903); Matter of Crickard, 52 Misc. 63, 102 N. Y. Supp. 
440 (1906); Matter of McConnon, 60 Misc. 22, 112 N. Y. Supp.:590 (1908); Bolling 
v. Coughlin, 5 Redf. 116 (1881). 

48 Desribes v. Wilmer, 69 Ala. 25 (1881); Whalen v. Olmstead, 61 Conn. 263, 23 
Atl. 964 (1891); People ». Gates, 43 N. Y. 40 (1870); Im re Northern Pac. P. B. of 
M. v. Ah Wan, 18 Ore. 339, 349, 22 Pac. 1105 (1890). 

4° It has been said that statutes of this class are “not made with any view to the 
external interests of the child in a future state of existence, but with a view to the 
rights and feelings of the parents.” In re Doyle, 16 Mo. App. 159, 167 (1884). 

For example see: 

Pennsylvania. 1 Purp. Dic., 13 ed. 1084; Parks’s Estate, 7 D. R. 700 (1898); 
Appeal of McCann, 49 Pa. St. 304 (1865); Nicholson’s Appeal, 20 Pa. St. 50 (1852). 

Missouri. Rev. Stat. Mo., § 5295; Voullaire v. Voullaire, 45 Mo. 602 (1870); 
In re Doyle, 16 Mo. App. 159 (1884). 

Massachusetis. Acts 1904, c. 363; ACTS 1905, c. 464. 
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terest of the child alone. And as between father and mother, or 
other near relation of the child, where sympathies of the tenderest 
nature may be confidently relied on, the father is generally to be 
preferred’’; that the father has the legal right to have his chil- 
dren educated in any religious faith that he sees proper whose 
tenets do not inculcate violations of law.°° The Massachusetts 
court announces as its fundamental doctrine that “the court 
will not itself prefer one church to another, but will act without 
bias for the welfare of the child under the circumstances of each 
case.’’ — “‘The wishes of the parent as to the religious education 
and surroundings of the child are entitled to weight; if there is 
nothing to put in the balance against them, ordinarily they will 
be decisive. If, however, those wishes cannot be carried into effect 
without sacrificing what the court sees to be for the welfare of the 
child, they must so far be disregarded.” 

In the third case — in Wyoming — it was held that in view of the 
statutes prohibiting distinctions being made on account of religious 
belief in awarding custody of minor children, religious considera- 
tions will not be given “the slightest weight in our decision,” 
although “‘some reputable courts” have considered such differences 
of religion. This almost goes to the extremes of a Victoria court 
which ordered a minor placed at an institution where she might have 
experience of both the Catholic and Protestant religions so that 
she might be able to have “a free means of exercising her own 
judgment” until ultimately she adopted some fixed views.™ 

As the law develops in American jurisdictions it will probably 
enlarge the mother’s authority over her children’s religious educa- 
tion. It is to be expected that it will be recognized that it is equal 
to that of the father. As between father and mother, any religious 
question respecting the child’s religion will be settled by the award 
of the right of custody. Already it is safe to predict that if the 
question of the right and duty of a surviving mother concerning 
the religious education of her child should arise the courts will 
probably follow the Canadian case rather than the English au- 
thorities * and hold that where the surviving mother has the 





50 Hernandez v. Thomas, 50 Fla. 522, 536, 39 So. 641, 645 (1905). 

51 Purinton v. Jamrock, 195 Mass. 187, 199-200, 80 N. E. 802, 805 (1907). 

8 Jones v. Bowman, 13 Wyo. 79, 77 Pac. 439 (1904). 

88 Jn re Pennington, 1 V. L. R..Eq. 97 (1875); S.C. 2 V. L. R. Eq. 49 (1876). 
5 See n. 39. 
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right of custody she hasaright to dictate the religious teachings 
the child shall receive irrespective of any question of the father’s 
religion or his possible wishes on the subject. 

A desirable American innovation in the not unusual domestic 
religious situation in many of these cases has already been pro- 
mulgated by the New Jersey court. It was held that in the ab- 
sence of any expressed preference and direction by a deceased 
father as to the religious education of his child, the clearly expressed 
wishes of a deceased mother should be followed. 

The Missouri court had a more startling and more novel propo- 
sition presented to it in an attempt to obtain an injunction to com- 
pel a father to baptize his child in accordance with an antenuptial 
contract with the deceased wife. It was, of course, refused.® 

To the very limited extent that they have as yet considered the 
subject, the courts seem to have allowed an examination of the 
child in these cases.*” 

It is evident in view of the paucity of authority on this subject 
in the United States that a thorough understanding and analysis 
of the English decisions in the pioneer American cases will enable 
our courts to avoid difficulties and false standards that will only 
confuse and increase a troublesome class of litigation that is now 


beginning to force itself on the attention of our judges. 
Lee M. Friedman. 


Boston, Mass. 





55 In re Turner, 19 N. J. Eq. 433 (1868). 

It was held, however, in Hernandez v. Thomas, 50 Fla. 522, that the will of the 
mother undertaking to give custody of her children, even though she was divorced 
and had been awarded custody of her child, was of no effect; that a father alone 
had testamentary power to appoint a guardian for an infant child. 

5 Brewer v. Cary, 148 Mo. App. 193, 127 S. W. 685 (1910). 

57 Matter of McConnon, 60 Misc. (N. Y.) 22, 112 N. Y. Supp. 590 (1908); of. 
Curtis v. Curtis, 5 Gray (Mass.) 535 (1855). 
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II 


PROPERTY IN THE BAILOR 


NE from whom chattels had been taken could not sue the second 
trespasser and this, as we have seen,! was ascribed by Brooke 
to a change of “property” by the first trespass and by Brian, C. J., 
to the fact that possession was out of him by the first trespass and 
that, therefore, the second trespasser was not a trespasser as to him. 
It has been thought that the early law went even further than this 
and in the beginning denied trespass altogether against the third 
hand,” and, as it was extremely difficult, perhaps impossible, to 
frame a count in detinue against the third hand,’ that until the de- 
velopment of the action on the case, the interest of the bailor, 
whether thought of as “‘property” or not, was so inadequately pro- 
tected by judicial remedies as hardly to deserve that name.‘ 

That in the earlier law the interest of the bailor was thought of as 
property, or at least that the bailed goods were thought of as “his” 
rather than the bailee’s, has been placed beyond serious question by 
Pollock and Maitland.> We find no such puzzling statements as to 
a change of property by a bailment as we do of a trespass. What- 
ever might be the case with the trespasser or thief, the bailee as 
such was no disseisor. He did not hold the chattel as his own but 
as that of another.’ The instances we are given where he was said 
to have been “‘seised” are rare. Commonly speaking, the bailed 





1 Supra, p. 383. 

2 2P.&M., 2 ed., 172. 

3 Ibid., 176; Ames, “History of Trover,” 3 SELECT EssAys, 434. But see 3 Hoxps- 
WworTH, History oF ENGLISH LAW, 274. 

42P.&M., 2 ed., 153, 182. 

5 Ibid., 176. 

§ Supra, p. 374. 

72P.&M., 2ed., 176. ae coli 

8 Maitland gives an instance where seisin is attributed to the pledgee by Glanville 
(x Law Quart. REv. 325). There are many instances where “‘seised” was used of the 
distrainor, thief, testator, and executor. (Maitland, “Seisin of Chattels,” 1 Law 
Quart. REv. 324.) See also 2 P. & M., 2 ed., 176, and supra, p. 380. 
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goods were in his custodia just as the lands of the ward were in the 
custodia of the guardian. The special association of “custody” 
with the servant is recent.° The bringing of-detinue, in which a 
bailment or loss was ordinarily alleged, affirmed property continu- 
ally in the plaintiff.1° Where in order to support the bailee’s right to 
the general writ of trespass, it was said that he had a property, this 
was as against strangers and not against the bailor.“ Counsel in 
1409 argued that the bailor for a term did not have property dur- 
ing the running of the term, but Hankford, J., replied: “I know 
well that the cases are not in accord with what you have said.” ” 

Professor Gray’s studies in the law of future interests in personal 
property give added force to Pollock and Maitland’s argument, 
“that, if once the bailee had been conceived as owner, and the 
bailor’s action as purely contractual, the bailor could never have 
become the owner by insensible degrees and without definite legis- 
lation. We know, however, that this happened; before the end of 
the middle ages the bailor is the owner, has ‘the general property’ in 
the thing, and no statute has given him this.” From the decision 
of an English judge in 1889 and the dicia of modern text-writers.'® 
Professor Gray goes back )’ to a case in 1459 '* to show that the law 
at that time saw no difficulty in one’s having an interest in a personal 
chattel for life while the property was in another. The technical 
law of estates had no application to such chattels and that is all 
that was meant by Brooke in his famous statement that “‘a gift or 





® Mr. Justice Stephen used “custody” as a technical term in contradistinction to 
“‘possession”’ to indicate the holding of the servant as distinguished from a holding 
by one on his own account (Crmmnat Law, Art. 281, App. note XIII), but how 
little custody had come to be used in that technical way even in the criminal law 
may be seen by an examination of the cases under Distinction between Possession 
and Custody in BEALE, CAsEs IN CRIMINAL LAW, pp. 731-765. Mr. Justice Holmes 
followed Mr. Justice Stephen (Common Law, 226) and the present vogue of the 
term as a technical term to indicate the holding of the servant is believed to be due 
to the influence of his work. 

10 Y. B. 22 Hen. VI, 15-26; Y. B. 6 Hen. VII, 8-4, by Vavasor, J.; Ibid., 9-4, by 
Brian, C. J.; 1 Rolle 128, by Doderidge, J. 

1 Y. B. 11 Hen. IV, 17-39; Y. B. 11 HEN. IV, 23-46; Y. B. 9 Epw. IV, 34-0, 
by Needham and Choke, JJ. 

2 Y. B. 11 HEN. IV, 23-46. 

18 RULE AGAINST PERPETUITIES, 3 ed., § 821 ef seq. 

4 2P.&M., 2 ed., 177. 

1% In re Tritton, 6 Morrell, Bankr. Cases, 250; 5 Gray, CASES ON PROPERTY 
2 ed., 124. 16 §§ 831, 854. 

17 § 826. 18 37 HEN. VI, 30-11. 
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device of a chattel for an hour is forever.” ! In 1565, not long after 
the close of the Year Book period, it was even said that one to whom 
and the heirs of his body divers jewels and pieces of plate had been 
devised “‘had no property in such plate but only the use and occupa- 
tion,” and it was the late Lord Chief Justice of England who had 
made the devise.” However inadequate the protection given the 
bailor may have been, we can hardly doubt that from the first it was 
to him that the common law ascribed the property.” 

Such foundation as there is for the opposite view lies in the be- 
lief that before the development of the action on the case, detinue 
was the only action open to the bailor,” that detinue was contract- 
ual,”* and that, therefore, the only right of the bailor was contractual. 
If detinue was contractual, however, it was so in the sense that debt 
was contractual, and debt was closely connected with the most pro- 
prietary of all actions, the writ of right.* It was at least debated in 
1292 that the right of action in detinue was based on the tortious 
detainer and not on the bailment,® and Pollock and Maitland 
regarded the nature of the action as remaining open to our own 
time.” But, however it may have been as to the limitations or scope 
of detinue,”’ it is believed that the right of the bailor to trespass was 
more extensive than is currently accepted and that the foundations 


of that right go back even beyond the case and text law of Brac- 
ton’s time to our earliest judicial records. 

That the bailor in England was at one time denied all relief against 
the third hand was suggested to students of the continental law 
like Laughlin ** and Holmes *’ by the existence of a definitely for- 
mulated scheme to that effect in the continental law and the evi- 





19 Bro. Abr. DEV. 13. 

20 Fitz-James Case, Owen 33; 5 GRAY, CASES ON PROPERTY, 2 ed., 112; GRAy, 
RuLE AGAINST PERPETUITIES, 3 ed., § 80. But see Gray, RutE AGAINST PERPE- 
TUITIES, 3 ed., § 825. 

21 In Bracton & Azo, p. 183, Maitland says we cannot be certain that this was 
true of all kinds of bailments. 

2 See 2 P. & M., 2 ed., 172. 

3 Ames, “History of Trover,”’ 3 SELECT Essays, 432. 

4 2P.&M., 2 ed., 177. 

% Y. B. 20-1, Epw. I, 191, quoted 2 P. & M., 2 ed., 180. 

% 2P.& M., 2 ed., 180, n. 2. 

27 See 3 Hotpswortu, History or ENcuisH Law, 274, for an opinion that the 
scope of detinue may not have been as limited as is currently accepted. 

28 Essays IN ANGLO-SAXON LAw, p. 197 et seq. 
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dent kinship between the English appeal of larceny and action for a 
chose adirée and the corresponding continental actions. 
Of the continental scheme Pollock and Maitland say: *° 


“When French and German law take shape in the thirteenth century, 
they contain a rule which is sometimes stated by the words, Mobilia 
non habent sequelam (Les meubles n’ont pas de suite), or, to use a some- 
what enigmatical phrase that became current in Germany, Hand muss 
Hand wahren. Their scheme seems to be this: If my goods go out of 
my possession without or against my will —if they are unlawfully 
taken from me, or if I lose them —I may recover them from anyone 
into whose possession they have come; but if, on the other hand, I 
have of my own free will parted with the possession of them — if I 
have deposited them, or let or lent or pledged or ‘bailed’ them in any 
manner — then I can have no action for their recovery from a third 
possessor. I have bailed my horse to A.; if A. sells or pledges it to X., 
or if X. unlawfully takes it from A., or if A. loses and X. finds it — in 
none of these cases have I an action against X.; my only action is an 
action against my bailee, against A. or the heirs of A. ‘Where I have 
put my trust, there must I seek it.’ We have not here to deal with rules 
which in the interest of free trade protect that favorite of modern law, 
the bond fide purchaser. Neither the positive nor the negative rule 
pays any heed to good or bad faith. If my goods go from me without 
my will, I can recover them from the hundredth hand, however clean 
it may be; if they go from me with my will, I have no action against 
anyone except my bailee.”’ 


They then go on:* 


“Of late years learned writers have asserted that the negative or 
restrictive half of this scheme was at one time a part of English law. 
There is much, it is said, in the Year Books, something even in our 
modern law, which cannot be explained unless we suppose that the rule 
Mobilia non habent sequelam held good in this country, and that the 
man who had bailed his goods had no action against any save his 
bailee.” 


And finally, in answer to the implied query, they say: ” 


“That the bailor has no action against any person other than his 
bailee, no action against one who takes the thing from his bailee, no 
action against ‘one to whom the bailee has sold or bailed the thing — 
this is a proposition that we nowhere find stated in all its breadth. No 
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English judge or text-writer hands down to us any such maxim as M obilia 
non habent sequelam. Nevertheless, we can hardly doubt that this is the 
starting point of our common law. We come to this result if one by 
one we test the several actions which the bailor might attempt to use. 
These are but three: (1) the appeal of larceny, (2) the action of tres- 
pass, and (3) the action of detinue. The first two would be out of the 
question unless there had been an unlawful taking, and in that case, as 
already said, there seem to be ample reasons for believing that the taker 
could be successfully attacked by the bailee and by him only.” 


That the developed continental scheme exercised a direct influ- 
ence on the common law is not likely, for then we should have ex- 
pected to.find in England those maxims in which on the Continent 
the denial to the bailor of a remedy against the third hand is em- 
bodied, and we do not find them. It has been urged, however, that 
both the continental scheme and the English appeal of larceny can 
be traced back to a common origin in the old Germanic action for 
cattle stealing * and, although this is based on inference, it has 
now come to be accepted that the bailor was denied that action.* 

But to argue from an inferential denial of that action to the 
bailor in early Anglo-Saxon times to a denial of the appeal of lar- 
ceny to the bailor in the 1200’s is to assume a development in the 
law of crimes and criminal procedure in England parallel to that 
on the Continent, and in general that development was not parallel. 
We have Pollock and Maitland’s word for it that ‘the common law 
of theft is wholly post-Norman.”* The 1100’s marked a revolution 
in the law of crimes and torts in England, and it is from that revolu- 
tion that our modern law of crimes and torts dates.*” The proce- 
dural instrument by which that revolution was wrought seems to 
have been the appeal of felony. 

For one thing, the appeals were much more highly penal than the 
actions that they had superseded. This is illustrated by the con- 
trast drawn by Pollock and Maitland between the actio furti of 
Bracton and the definite appeal of larceny.*® The former could be 
used to recover property from an innocent purchaser from a thief, 
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although the thief was not found; in the latter it was coroner’s 
law that property could only be recovered if, the thief were at- 
tainted at the suit of the appellor.“ In the actio furti the accused 
could vouch the one from whom he had received the property and 
the action then proceeded against his vouchee.” This voucher to 
warranty disappeared in the appeals.* Bracton does not mention 
it in connection with the appeal of robbery at all,“ although he 
elaborates it in his account of the actio furit. 

Of more direct bearing on the right of the bailor to an action 
against the third hand was the change as to the requirement of 
fresh suit on the part of the prosecutor. Bracton says it was still 
necessary in all appeals ‘‘to raise the hue and cry as quickly as 
possible and to go with the hue to the neighboring and next vills 
and there declare the crimes and injuries perpetrated,’ ® but 
Britton speaks as if fresh suit were no longer necessary and a re- 
quirement of prosecution within a year and a day substituted in its 
place.* In this he was doubtless giving a larger interpretation to 
the Statute of Gloucester *’ than was subsequently accepted,** but 
although the Statute of Gloucester be confined to appeals of homi- 
cide, it is probably a recognition that the old fresh pursuit had be- 
come antiquated and that a new turn was being given to it, that of 
fresh prosecution and attainder at the suit of the appellor.*® In 
the enforcement of this requirement the judges were at times so 
severe as to make the restitution of stolen goods look like a “prize 
for good conduct.” *° It seems doubtful whether the old “fresh 





4 BractTon, fol. 151. 

41 Ames, “History of Trover,” 3 S—ELecT Essays, 421; Y. B. 8 Epw. III, 10-30. 

# BrRacton, fol. 151. 

#@2P.&M., 2 ed., 165. 

“ Fol. 146, Fleta follows Bracton, Lib. 1, C. 39. Britton groups the appeals of 
robbery and larceny and gives the voucher to warranty as a defense common to 
both. (1 Nic. 116.) This would seem to be a tribute to its former importance 
rather than evidence of its continued use. Early instances of its use where robbery 
was charged are SEL. Pt. Cr., pl. 124, and Brac. No. BK., pl. 67. 

# Fol. 139 b; 2 P. & M., 2 ed., 160. 

4 1 Nic. 118. * C.9. 

48 2 Co. Inst. 317. 

4° The changed conditions of restitution which Professor Ames (LECTURES, p. 54) 
recognized in the time of Henry VIII seem to have been an accomplished fact in the 
time of Britton. That the judges did not feel themselves bound by the letter of the 
old rules is intimated in 2 P. & M., 2 ed., 161. 

50 2 P. & M., 2 ed., 165. 
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pursuit” was ever a vital requisite to the appeals as distinguished 
from the local actions they superseded. 

But if it is a big jump to argue from what is known of the early 
Germanic action for cattle stealing to the appeal of larceny of the 
1200’s, it is even more of a jump to argue from the former to the 
appeal of robbery, and although the fact has generally been over- 
looked, it is to the appeal of robbery rather than to the appeal of 
larceny that trespass is to be traced. In the older law robbery 
is not a kind of aggravated larceny, but a distinct offense, and 
the appeal of robbery antedates the appeal of larceny by some 
time.” 

That the appeal of robbery rather than the appeal of larceny was 
the precursor of trespass in the king’s court is evident in many ways. 
Larceny was a fraudulent taking, a taking by stealth; robbery, like 
trespass, a taking by force. Bracton apparently identifies the ap- 
peal of robbery with the actio vt bonorum raptorum of the Insti- 
tutes. Bigelow gives as a “‘prototype” of trespass an appeal of 
robbery in 1194 when it was charged that the defendants came 
“cum vi et armis et robberia.” * In later days it is from the appeal 
of robbery that Littleton® and Choke argue to trespass. In 
fact the appeal of larceny seems to have been almost still-born. 
In Bracton’s time it seems to have been used almost solely by the 
approver,>” and how little impression it made on the law may be 
gathered from the fact that, although Pollock and Maitland say 
that Bracton seems hardly to have known the appeal of larceny,* 
it is only in a quotation from Bracton that the indexer of Staun- 
ford’s Plees Del Coron saw any reference to it in that work,®® while 
the references to the appeal of robbery are numerous. It is scarcely 





5 Thid., 493. 

8 Tbid., 494. 

53 Bracton & Azo, p. 182. 

& Hist. Proc. p. 277; PLacita ANnG.-Norm. p. 285. See also 2 P. & M., 2 ed., 526. 

5 Y. B. 2 Epw. IV, 15-7. 

% Y. B. 9 Epw. IV, 33-0. 

57 Six out of the ten appeals of larceny listed in Bracton’s Note-Book involved 
approvers. In Pollock and Maitland’s table of actions taken from the Northumberland 
Assize Rolls for.the years of 1256, 1269, and 1279, and from the Roll of the Common 
Bench for the Easter term of 1271 (2 P. & M., 2 ed., 565, 567) there are ten appeals 
of robbery and only three appeals of larceny, all three of which were brought by 
approvers. 

58 2 P.& M., 2 ed., 4094. 59 Staunf. P. C., 28 a. 
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mentioned in Fitzherbert’s ® and Brooke’s ™ Abridgments, while 
appeals of robbery are fairly common. The truth seems to be that 
the action for a theft hardly left the seclusion of the local courts, 
while the appeal of robbery had quite a vigorous existence even after 
the closely related vee de nam, replevin, and trespass had occupied 
much of its former field. 

The speculative character of the denial of the appeals to the 
bailor is brought out by Pollock and Maitland’s summary: 


“And, having thus given the action to the bailee, we must in all proba- 
bility deny it to the bailor. As already said, in the days when the actio 
furti still preserved many of its ancient characteristics, when it began 
with hue and cry and hot pursuit, it was natural that the bailee rather 
than the bailor should sue the wrongful possessor. But already in the 
thirteenth century a force was at work which tended to disturb this 
arrangement.” 


If it were necessary to choose between them, the one-time im- 
portance of fresh pursuit is a reason for assigning the appeals to the 
bailee and denying it to the bailor, but Mr. Justice Holmes, who 
argues that it was necessary to choose, has to go to the law of the 
Lombards to support his position. A century after Bracton’s 
time Cavendish, C. J., saw no such necessity, but gave trespass to 
both.“ The foundations for his opinion lay in what had been said 
and practiced as to the appeals in Bracton’s time and even before. 
If we proceed from what is better known to what is less known, it 
is believed that little reason will be seen for thinking that the ex- 
clusion of the bailor from any action against the third hand ever 
got any important foothold in our law. 

In an action of trespass brought in 1374 © by an agister, Caven- 
dish, C. J., said: 


“And I say in this case, he who has the property can have a writ’ 
of trespass, and he who has the custody, another writ of trespass.” 





60 Under “Corone et plees del corone,” Fitzherbert mentions the appeal of robbery 
some twenty-seven times, the appeal of larceny six times, and the appeal of felony 
twice. 

6 Under “Appell,” Brooke mentions the appeal of robbery fourteen times, the 
appeal of larceny once, and the appeal of felony four times. 

@ 2P.&M., 2 ed., 170. 

6 Common Law, p. 166. See also Laucnitn, ANG.-SAx. LAw, p. 202. 

% Y. B. 48 Epw. III, 20-8. 

% Tbid. 
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Percy: 


“Sir, it is true, but he who shall recover first will oust the other of his 
action; and so it will be in several cases, as if tenant by e/egit is ousted, 
both shall have an assize, and if one recovers first, the writ of the others 
is abated, sic hic.” © 


Like language was used by counsel in 1344 in an action for the 
recaption of beasts against the peace brought by one who claimed 
that the one from whom the beasts had been taken was his villein. 
Huse said: 


“A writ of trespass and a writ of appeal are given to him to whom 
ine proneriy belongs, and also to one out of whose possession the goods 
are taken, because both servant and master will have an appeal in re- 
spect of the same felony.” © 


It is evident that the twofold basis of property and custody or 
possession for an action for a taking against the peace was not new 
with Cavendish, C. J.,in 1374, nor peculiar to trespass. As we shall 
see, it was the current doctrine as to the appeals in the preceding 
century. The special significance of this case is the argument for 
two actions based on the practice in the appeals as to the master 
and servant. That practice goes back to our earliest extant plea 
rolls in 1194.® 

The notion that two rights were protected by the appeals of Rob- 
bery and Larceny is emphasized in the “‘ Mirror of Justices:” 


“Tn these actions two rights may be concerned — the right of posses- 
sion, as is the case where a thing is robbed or stolen from the possession 
of one who had no right of property in it (for instance, where the thing 
has been lent, bailed, or let); and the right of property, as is the case 
where a thing is stolen or robbed from the possession of one to whom 
the property in it belongs.” ® 


Britton also emphasizes both property and custody. He says 
“that if those who rob, or steal the goods of another, amounting to 
twelve pence or more, be freshly pursued for the same by those to 
whom the things belong, or by those out of whose custody the things 
were stolen or robbed and the goods are found on them, they shall 





6 + Gray, CASES ON PROPERTY, 255. 

67 Y. B. 18 & 19 Epw. III, 508. See also Fitz. Apr. REP. 32. 
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be forthwith taken.” 7 And again, that if the defendant be ac- 
quitted “‘and yet the prosecutor has proved that the thing chal- 
lenged belonged to him, and that it was stolen from him or out of 
his custody, in such case he must be answerable to the lord of the 
thing.’”’” The corresponding passage in Bracton is to the same 
effect: ‘‘And it does not matter whether the thing carried away 
was the appellant’s own or another’s, provided it was in his cus- 
tody.” ” 

These statenients are brief and unsatisfactory. They were inci- 
dental to an account of criminal proceedings and lack the precision 
they would have had if they had been part of an exposition of the 
law of bailments. They allow the appeals to the owner and to the 
one having custody and leave us to speculate as to whether the 
owner whose goods were taken from the custody of another was al- 
lowed them or not. They give little if any indication, however, 
that such a one was denied them and by their emphasis on prop- 
erty and custody must have helped pave the way for the law as we 
find it in the following century.” 

There are two other passages in Bracton bearing on the rights to 
the appeals. The first occurs in the general discussion of actions, 
and is as follows: 


“And it is to be known that the actio furti sive condictio is competent 
to the owner of the thing against the thief and his successor and against 
the holder of the thing. The action vi bonorum raptorum, on account of 
movables carried off by force or robbed, is allowed to the owner of a 
thing or to him from whose custody they have been carried off and who 
has entered into payment in relation to his lord so that he has an in- 
terest to bring the action.” ™ 





70 y NICH. 55. 1 Ibid., 59 

7 Fol. 151. 

% The emphasis on property and custody is merely a reflection of the case law of 
the time. Numerous appeals are quashed because the goods are not the appellant’s. 
See SEL. Px. Cr., pl. 138, and Brac. No. BK., pl. 1664. In the latter case one of the ap- 
pellants alleged custody in himself. This is one of the cases cited by Bracton to show 
that some interest in addition to custody was necessary to support an appeal. (Infra, 
p. 512.) See also Brac. No. BK., pl. 1456 and 723. In a case where one Edith had 
brought an appeal and had offered her brother Richard to wage battle for her, the 
appeal was quashed because it was waged by the said Richard of other cattle than his 
own and nothing was said in the appeal as to their having been stolen from his custody, 
nor was anything of his own involved. Brac. No. BK., pl. 824. 

™ Twiss, fol. 103 b; Bracton & Azo, p. 179. 
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Maitland’s note on this is instructive. He says: 


“Bracton in a desultory way is endeavoring to identify English with 
Roman actions. . . . Apparently when here and elsewhere Bracton 
speaks of the actio furti as of a practicable English action, he is referring 
to the exceedingly ancient procedure for the recovery of stolen goods 
which is lingering in the local courts, though its place is gradually being 
taken in the royal court partly by the definitely criminal appeal of lar- 
ceny, partly by the civil actions of trespass and detinue. . . . He prob- 
ably identifies the actio vi bonorum raptorum with the appeal of robbery. 
It will be noticed that he gives the actio furti sive condictio only to the 
dominus of the stolen goods, while the actio vi bonorum raptorum lies for 
the owner or for the person from whose custody the goods were taken if 
he has an interest in them. This is a curious departure from the Insti- 
tutes and one that we should hardly have expected. All that we know 
of the history of the old English procedure for the recovery of stolen 
goods would lead us to believe that it was competent only to the person 
from whose possession the chattels had been taken, and that, therefore, if 
the goods were taken from the bailee, the action was open to the bailee, 
and not to the bailor. In the Institutes the actio furti is competent to 
many bailees. . . . In this respect the difference between the actio furti 
and the actio vi bonorum raptorum is not a strongly marked one. . . . The 
explanation may perhaps be that Bracton, in the furtherance of a move- 
ment which is gradually giving the bailor remedies against third persons, 
is inclined for the moment to go great lengths in the protection of mere 
dominium ; but then we cannot be certain that there are not some kinds 
of bailment which in Bracton’s view make the bailee dominus rei. Eng- 
lish law is hesitating about these questions.” ” 


The second of the other two passages in Bracton occurs in the 
treatment of the appeal of robbery and is an elaboration of what 
had already been said as to the actio vt bonorum raptorum. It is as 
follows: 


““A person sometimes appeals another concerning the goods of an- 
other, and not his own, as if a person has been robbed of certain things, 
which he had in his charge, being property belonging to his lord or to 
another, and in which case it behooves him to show that he has an in- 
terest to appeal, because otherwise he will not have an appeal, no more 
than for the death of a strange person and concerning which we have 
partly treated, according as he has received a wound or such like. But 
concerning another person’s goods it behooves him to show that they 





% Bracton & Azo, p. 182. 














512 HARVARD LAW REVIEW 


have been stolen out of his charge together with his own things, or with- 
out them, and that the keeper of them and the appellor has entered 
into the payment of so much money towards his lord.” 


In support of what he says, Bracton cites two cases, one of which 
we have in his Note-Book,” and gives two illustrative counts. The 
great interest of the passage lies in the requirement of something 
more than custody to support the appeals. That is a matter for 
subsequent consideration, but in so far as Bracton would have de- 
nied the appeals to the custodian, it would seem that he must have 
allowed it to the owner. 

It is evident that the case Bracton had especially in mind in these 
passages as to the appeal of robbery was that of the servant or the 
villein who was acting for his lord,”* and the frequency with which 
the case of the servant or villein occurs in the case law of the time 
makes it likely that the villein or servant was the one primarily in 
mind in the other and briefer passage from him and in those from 
Britton. In later times, too, it is the servant who is cited as having 
the appeals rather than the bailee.*° We need not on that account, 
however, restrict the application of these passages to the servant or 
villein. It was long before custody was to be especially appropriated 
to the servant.*! Bracton expressly includes the case where no lord 
is involved,® and writers with one accord have used these passages 
to show that the bailee had the appeals.* But if it is true that it 
was the case of the servant that was especially in mind where prop- 
erty and custody were mentioned as the basis for the appeals, it 
tends to confirm that intimate connection between the two actions 
for the bailor and bailee and the appeal by both master and servant 
which is evidenced by the remark of counsel in 1344.8 The cases 
we have of that double appeal are cases where the master appealed 
first and the servant after him,® but where the servant had agreed 
to be responsible for the goods it seems likely that two separate ap- 
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peals must have been possible, for it does not seem likely that such 
an agreement could have been pleaded to defeat the appeal of the 
master. 

One thing that makes it likely that the appeals of robbery or lar- 
ceny may have been allowed to more than one person was their 
highly criminal character. In an age when the criminal law was 
not contrary to but an expression of the spirit of the times, the in- 
creased importance of the criminal element in the appeals must 
have inclined the judges not to be overparticular as to the interest 
of the prosecutor when his interposition was not an impertinence. 

With all this, if the question had come before the judges of the 
1200’s it is possible that they would have denied the appeals to the 
bailor; but they do not seem to have passed on such a question and, 
when trespass came in, the groundwork was already laid for giv- 
ing the action to bailor and bailee alike. 

How well the ground had been prepared *’ for Cavendish, C. J.’s, 
statement in 1374 giving trespass to the bailor on the basis of his 
property is evident from the unquestioned acceptance it received.** 
And, as-we have seen, property was not divested by a bailment for a 
term,*® nor at least in somewhat later days by a pledge.” Judges 
were not willing to give trespass to the bailor against one who took 
by the tortious delivery of the bailee, for it was hard for them to find 
in such a case any trespass v7 et armis,*! but some of them at least 





% This is also a reason given by Professor Ames for giving the action to the bailee. 
LECTURES, p. 221. 

87 Professor Ames (3 SELECT EssAys, 424) cites Y. B. 16 Epw. II, 490, as evidence 
that the right of the bailor to trespass had already been recognized in 1323. This is 
probably an inference from Mutford and Herle, JJ.’s, distinction between a taking 
by a third party from the bailee and a devant en sa main. See AMES, LECTURES, p. 74, 
n. 1. Professor Ames, however, assumes that this was applicable only to the bailment 
at will. 3 SELECT Essays, 424. 

8 Y. B. 22 Epw. IV, 5-16; Y. B. 21 HEN. VII, 39-49; Y. B. 20 Hen. VII, 5-15; 
Y. B. 3 HEN. VII, 4-16; Y. B. 6 HEN. VII, 12-9; Y. B. 16 Hen. VII, 2-7; Y. B. 20 
Epw. IV, 11-10; Y.B. 2 Epw. IV, 25-26; Y.B 49 HEN. VI, 18-23; 2 RotiEe Asp. 
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Saunders, 47 a. 

89 Supra, p. 3, and see also what is said by Brian, C. J., Y. B. 17 Epw. IV, 2-2, 
translated in BLACKBURN, SALE (Can. ed.), p. 286. 

% Fleming, C. J., in Ratcliff ». Davis, Yelverton 178, Bulstrode 29; Dodderidge, J., 
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were willing to give it to him when without any delivery the third 
party took with the consent which the bailee had no right to give.” 
And they allowed the action to the owner where the delivery to the 
third party was made by a servant.” The distinction between the 
servant and the bailee was gradually coming to be drawn. 

Brooke’s reason “ for denying trespass against the second tres- 
passer that the property had been changed by the tort could not 
have been used against the bailor for property was not changed by 
the bailment, and that Brian, C. J.’s, reason in the same case ® —that 
the second trespasser was not a trespasser as to the one from whom 
the property had first been taken— was not applied against the bailor 
is more easily understood when we remember that it was appar- 
ently through the case of the master and servant that the law worked 
to that of the bailor and bailee.%* The argument from the case of 
master and servant was used long afterwards to support the denial 
of trespass and trover to the bailor for a term,*’ but that was when 
the necessity of finding a violation of the possession of the plaintiff 
had become much more pronounced than it was in the earlier law.®* 
Mr. Justice Wright accepted the modification in the law wrought 
by Ward v. Macauley in 1791 and Gordon v. Harper in 1796 deny- 
ing the bailor for a term of trespass,® but, if in the following state- 
ment the words “under a revocable bailment”’ be omitted and the 
“right to possession” be changed to “right of property,” it is be- 
lieved to give a correct statement of the law as it existed before 
those cases were decided. 


“A right in one person to sue for a trespass done to another’s pos- 
session . . . exists whenever the person whose actual possession was 
violated held as servant, agent or bailee under a revocable bailment for 
or under or on behalf of the person having the right to possession.” ! 


Constructive possession in the later law came to be identified with 
right to possession,!” although as Mr. Justice Wright shows this 





® See citations in n. 88, supra. 

% Y. B. 2 Epw. IV, 4-9; Pottock & WricHT, p. 153, n. I. 

*% Supra, p. 383. % Tbid. % Supra, p. 512. 

%” Ward v. Macauley, 4 T. R. 489, by Buller, J.; Gordon v. Harper, 7 T. R. 9, by 
Grose, J. 

% See infra, p. 518. This will be treated at greater length in a subsequent article. 

% See notes 97 and 98, supra. 

100 Pottock & WRIGHT, POSSESSION, p. 145. 

101 Gordon v. Harper, 7 T. R. 9 (1796). 
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was by no means accurate even after Gordon v. Harper!™ In the 
earlier law the judges do not seem to have felt the need of working 
out a constructive possession to support the right of the bailor to 
trespass, but there was a class of cases in which a constructive pos- 
session had to be worked out, and there it was worked out, not on 
the ground of right to possession, for such a ground would have given 
a right against the second trespasser,!™ but on the ground of prop- 
erty, and if in the earlier law need had been felt for it, this construc- 
tive possession could have been used to support the bailor’s right. 

In 1323, in course of the discussion in an action of detinue it was 
said ™ that if, after the death of an ancestor, a stranger took the 
title deeds before the heir had them, the latter would have an ac- 
tion of trespass, and on this being denied ‘‘ because he was never in 
possession and Quare vi et armis does not lie except of a thing taken 
from another’s }® possession,” it was replied “that after the death 
of his father he has possession at once although he does not have 
them in his hands.” This rule that the heir might have trespass 
for title deeds before seizure, though he was not entitled to trespass 
for an injury to the land until entry, marked an important difference 
between trespass to realty and trespass to personalty, and this found 
expression in a case in 1522, where it was said: 


“There is a diversity between a thing local and a thing transitory, 
for of those which are transitory one will be in possession without seizure 
as, if my tenant dies, his heir under age, I will have ravishment of ward 
without any seizure, but not an ejectment from wardship as to the land 
for that is local, and so if I give you my black horse which is in London 
now against any stranger the possession is in you and if any take him 
you will have an action of trespass for it is transitory.” ! 


This and an earlier case in 2 Epw. IV!" were the foundation for 
Brooke’s statement that “by the gift the property is in him, and 





12 P, & W., Pt. III, ch. 1, 78. 

108 Thid. 

104 16 Epw. II, 490. 

10 Professor Ames translates dauéri as ‘the plaintiffs” (LECTURES, p. 74,n.1). It 
would seem, however, that the point made was that there could be no trespass vi et 
armis where the goods had not been taken from the possession of another and that here 
the heir had never had possession, so that it was not shown that any trespass vi ef 
armis had been committed. 

16 Y, B. 14 HEN. VIII, 23 0d. 

107 Fol. 25, pl. 26. 
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then the law adjudges possession . . . and it seems to be the law 
for goods are transitory while land is local.’”’!°° This was applied in 
Hudson v. Hudson ' to the case of the executor, where it was said 
that “property draws with it the actual possession of goods.” 
Williams, in his notes to Saunders’ Reports,”° gives other examples 
illustrating the same principle, but he wrote after Gordon v. Harper,™ 
and at the end of the paragraph cites that case as showing that 
there must be a right of possession as well as of property. 

If, as seems likely, there was a time when delivery of seisin was 
as important in the transfer of a chattel as it was in the transfer 
of land,"* we should have expected the actual seizure of the chattel 
to have been as much a prerequisite to trepass as an actual entry 
on the land, but the remedies for chattels were very much more 
limited than those for land, and the judges were not overparticular 
as to the one bringing trespass provided there had been an unlaw- 
ful taking.“* They harmonized the law of realty and personalty, 
however, by this fiction that the right of property in the case of 
personal chattels carried with it possession. 

It is not surprising that the lawyers were less troubled about the 
possession of the bailor than they were about that of the heir or 
executor or vendee. It was more difficult to acquire possession 
than to lose it.“ And where the goods had been taken from the 
bailee there was without doubt a trespass v7 et armis, whoever 
might be entitled to sue for it. There was nothing in the writ to 
indicate that such violence as the writ called for had to be done to 
the plaintiff himself and, although the idea appeared at an early 
time that trespass to property was an extension of the protection 
thrown round the person,” this seems to have been applied where 
the person from whose possession the property was taken held not 
under or on behalf of "® but adversely to the plaintiff.” 





108 Bro. ABR. TRES. 303. 

109 Latch, 214, 263. 

110 2 Wms. Saunders, 47 a. 

ul Supra, p. 515. See also infra, p. 518. 

m2 2 P. & M., 2 ed., 180; Maitland, 2 Law Quart. REv. 496 n.; Cochrane v. 
Moore, 25 Q. B. D. 57 (1890). 

18 For abundant illustrations of this, see Pottock & Wricurt, Pt. III, ch. 1, 5, 8. 

14 See Hotmes, Common Law, p. 235 ef seq.; PoLLocK & WRIGHT, PossEssIon, p. 18. 

15 Supra, p. 383. 

16 Supra, p. 504. 

117 See Ames, “History of Trover,” 3 SELECT Essays, 424, n. 5. 
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We have come to think of trespass as a distinctly possessory 
action, but there is nothing in the writ to indicate it as such and 
the sufficiency of possession itself to support trespass was not 
clearly established until the 1700’s,"* and then only with regard 
to land.“® The first clear statement that denied trespass to the 
lessor for a term and placed that denial on the necessity of posses- 
sion in the plaintiff comes from 1603." It was an outcome of the 
tendency to draw more sharply the line between trespass and tres- 
pass on the case. The judges of the 1700’s, however, made tres- 
pass a distinctly possessory action and this found expression in 
Ward v. Macauley, where Lord Kenyon summarily denied tres- 
pass to the landlord for a term for furniture taken during the term 
on the ground that trespass was based on possession. He said the 
proper remedy in such a case was trover, as it was based on prop- 
erty. Five years later,”* when trover was brought by a landlord 
under similar circumstances, he repudiated his dictum as to trover, 
said that it would be anomalous to allow the landlord under such 
circumstances to recover the full value of the property, and refused 
to express any further opinion as to what action would lie. Grose, J., 
was more specific as to the basis of trover. He said that it too was 
based on possession, that this might either be actual or implied, 
and identified constructive possession with right to possession. 
From that time it has generally been accepted that either actual 
possession or a constructive possession based on right to possession 
is necessary to both trespass and trover, but that there had been 
a departure from the earlier authorities was recognized by Baron 
Parke’ and appears to have been accepted by Mr. Justice Holmes, 
contrary as this was to the general trend of his argument. 





8 The modern doctrine is stated by Willes, C. J., Lambert v. Stroother, Willes, 
218, 221 (1740); Lord Mansfield, Harker v. Birkbeck, 3 Burr. 1556, 1563 (1764); Lord 
Kenyon, Graham »v. Peat, 1 East 244, 246 (1801). See also Ames, LECTURES, p. 227. 
This will be taken up in a subsequent article. 

119 As late as 1840 Baron Parke regarded it as still an unsettled question with re- 
gard to chattels. Elliott ». Kemp, 7 M. & W. 306, 312 (1840). 

20 Bedingfield v. Onslow, 3 Lev. 209 (1685). In a Nisi Prius case in 1649 trespass 
was denied a bailor against the opinion of the reporter who was counsel in the case. 
Wilby ». Bower, Clayton 135, pl. 243; 1 GRAy, CASES ON PROPERTY, 241. 

21 4 T. R. 489 (1791). 

12 Gordon v. Harper, 7 T. R. 9 (1796). 

_ 23 Manders ». Williams, 4 Ex. 339 (1849). 

14 Common LAW, p. 172-3. 




















518 HARVARD LAW REVIEW 


Apparently the only authority prior to Ward v. Macauley which 
tends to support the result reached there is Hale’s Pleas of the 
Crown, where it is said of an indictment for larceny that “if A. have 
a special property in goods, as by pledge, or a lease for years, and 
the goods be stolen, they must be supposed in the indictment the 
goods of A.,’’ 5 but Lord Hale cites no authority, and in East 8 
and in the original text of Russell’ it is said that in such a case the 
property may be laid in either the bailor or bailee. Under the in- 
fluence of Ward v. Macauley,” however, the law came to accord 
with the statement in Hale and the text of Russell was changed.”® 
Professor Ames ™ cites a case from the Year Books! to show that 
the pledgor was denied trespass at that time, but the point raised 
in that case was quite different and the case does not seem to have 
been so understood.! 
That the change wrought by Ward v. Macauley and Gordon v. 
Harper was an improvement in the law is doubtful. The require- 
ment of a right to possession in trover was termed a technical one 
by Field, J., in a case of pledge’ and in the case of Johnson v. 
Stear™ it was apparently overlooked entirely. It is hard to recon- 
; cile with the right of the bailor to trover or trespass when the 

bailee has a lien at the time the goods are taken from him. If 
it is felt undesirable to allow the bailor to recover more than the 
value of his interest there are precedents for giving less than the 
full value of the property in trespass and trover.* But anomalous 
as it may seem, the old rule that either the bailor and bailee, even 
for a term, were allowed to recover the full value of the chattel had 
distinct practical advantages. The ascertainment of the respective 
interests in the chattel must ordinarily be even more uncertain 





1% Hale P. C. 513. 

1% 2 P.C. c. 16, § 90. 

27 RUSSELL, CRIMES, 8 Am. ed., 90. 

128 See the citations in Rex v. John Belstead, Russell & Ryan’s C. C. 411 (1820). 

129 Supra, n. 127. 

130 Ames, “ History of Trover,” 3 SELECT Essays, 425. 

131 Y, B. 10 HEN. VI, 25-86. 

182 Bro. ABr., TRES. 412; VIN. ABR., TRES. (E B) 563. 

18 Cumnock v. Newburyport Savings Inst., 142 Mass. 342, 346, 7 N. E. 860, 
872 (1886), quoted 1 Gray, CASES ON PROPERTY, 234 n. 

14 15 C. B. (N. S.) 330 (1863), 1 GRAY, CASES ON PROPERTY, 213. 

185 Ames v. Palmer, 42 Me. 197 (1856), 1 GRAy, CASES ON PROPERTY, 246. 

1386 See the cases cited in Johnson v. Stear, supra, n. 134. 
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than ascertaining the respective interests of landlord and tenant 
in land, and if a total recovery is to be allowed to either there would 
seem to be as much reason for allowing it to the owner as to the 
one having a less interest. In fact, the result reached in Ward v. 
Macauley and Gordon v. Harper would seem to be just another 
instance of the technicality which was introduced into the law by 
the attempt to differentiate trespass from case and which in part 
led to the reformed procedure. 

Thus far we have been considering the case of a bailment where a 
trespass v7 et armis had undoubtedly been committed and the ques- 
tion was as to who could sue for that trespass. The judges of the 
Year Books saw no difficulty in giving it to the bailor. But suppose 
the bailee destroyed the chattel which had been bailed to him. In 
such a case, could there be a trespass v7 et armis, and aside from that, 
would not the allowance of trespass in such a case be an undue 
interference with the action of detinue? The judges of the late 
1400’s were bothered about these things,!*’ but as a whole they 
seemed inclined to allow trespass vi et armis in such a case.'%8 
When Littleton said “If I lend to one my sheep to tathe his land, 
or my oxen to plow the land, and he killeth my cattell, I may well 
have an action of trespass against him, notwithstanding the lend- 
ing,’ ** it was not a case of “Jove nodding.” Choke, his great 
contemporary, was even more explicit in allowing a general action 
of trespass in such a case."! On the other hand, the more conserva- 
tive Brian, C. J., could not see the vi e¢ armis in such a case,'” and 
the development of the action on the case for a conversion made 
the matter unimportant as far as the civil remedy was concerned. 
In the Carrier’s case like doctrine threatened to find its way into 
the criminal law.* Trespass was in a fair way to anticipate trover, 
but it is fortunate that it was not so, for the allegation that the de- 
fendant had “converted the goods to his own use”’ was so much 





87 Y, B. 12 Epw. IV, 8-20; Y. B. 15 Epw. IV, 200; Y. B. 21 Epw. IV, 19-21; 

Y. B. 22 Epw. IV, 5-16. 
’ 188 In Y. B. 22 Epw. IV, 5-16, Brian, C.J., lets the remark of counsel that trespass 

vi et armis would lie in such a case go by without comment. 

189 Co, Lit. 57 a. 

140 Prof. Beale refers to it as a “‘nod of Homer.” 6 Harv. L. REv. 249. 

141 See the first two cases in n. 137, supra. 

12 Y. B. 12 Epw. IV, 8-20; Y. B. 13 Epw. IV, 9-5. 

18 Y. B. 13 Epw. IV. 9-5. 
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more general than the allegation that the defendant had taken 
and carried away the goods that it is doubtful whether trespass 
could ever have come to occupy that vast field which became the 
domain of trover. Trespass vi et armis to chattels continued to be of 
importance in the criminal law and the increasing emphasis placed 
on possession in the action of trespass made the judges feel that to 
apply to larceny the logic of the law of trespass as held by Little- 
ton and Choke would be to condemn a man on a fiction; and so, 
although they went to great lengths in finding larceny where the 
felonious intent existed at the time of taking even though there 
had been a delivery, they refused to follow the lead of the Carrier’s 
case and made necessary the modern statutes as to larceny by a 
bailee. 
Percy Bordwell. 


STtaTE UNIVERSITY OF Iowa. 
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NaTuRAL LAw As A LIMITATION ON LEGISLATIVE AUTHORITY. — 
Probably the nearest approach in this country to a flat ruling that the 
authority of a legislature is limited by principles of “natural law” 
was recently handed down by Surrogate Fowler of New York County. 
The legislature had enacted that under certain circumstances the real 
property of an intestate should descend to the heirs of the deceased 
husband or wife of the intestate, as the case may be, and that the persons 
thus entitled to inherit “shall be deemed to be the heirs of such intes- 
state.” ! ‘What does this statute mean?” asks the Surrogate. “It 
cannot, I think, be supported as an attempt to raise up a new class of 
heirs at law. It is an old principle of our common law ‘that God only, 
and not man, can make an heir at law.’ Glanvill VII, 1... . Itisa 
principle of American public law that our legislatures cannot enact any 
law contrary to ‘natural right.’ . . . In this respect our public law con- 
tinues the better traditions of the law of English-speaking people. . . . 
I do not in reality ascribe to the Legislature any such fatuity as an at- 
tempt by the act under consideration to raise up a new class of heirs at 
law to . . . any man or woman dying seised of real property.” And so the 
statute was construed as an assignment of the state’s right of escheat, 
and the assignees of this right were denied standing in court to contest 
the will of the deceased on the ground that the will could not have 





1 New York, DecepeNt Estate Law, § or. 
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been attacked by the state. Matter of the Estate of Mrs. Frank Leslie, 
92 Misc. (N. Y.) 663. 

The court’s assumption that a state would have no standing in court 
to contest a will in order to advance its escheat seems doubtful. The 
considerations of public policy hinted at are difficult to perceive. No 
authority is. cited for the proposition; a New York case contra appears 
to have been overlooked.” 

As to the limitation on legislative power: The extract quoted from 
Glanville, whatever its value were the construction put upon it correct, 
has no application here. For when Glanville wrote, “Thus a man may 
give, in his lifetime, the whole of his purchased Land; but he cannot make 
any one his Heir to it, neither a College, nor any particular individual, it 
being an Established Rule of Law, that God alone, and not Man, can make 
an Heir,’’* he was merely enunciating the early English law of his day that 
real property could not be transmitted by will. Thus, save for a refer- 
ence to one of the legal curiosities of the 17th century, admittedly no 
longer law, this novel curtailment of legislative power seems to rest upon 
the court’s intuition — for Judge Fowler would have law an art and not 
a science ®— as to the extent of mortal capacity for law making.’ In 
1871 a dissenting justice wished to declare invalid a divorce statute. 
But he, at least, relied upon the authority of the Bible, saying: “In 
this authority, from which every well defined right of person and prop- 
erty is derived, we find — Matthew, ch. 19, verses 3 to 10 inclusive — 
the law of divorce stated. . . . Now I must elect between a statutory 
regulation demoralizing in its every influence and tendency, encourag- 
ing a system of kin to free-loveism, and an express divine law. I do 
not hesitate to disregard the one [the statute] and to observe the other 
[the Bible].”’ ® ‘ 

The conception of a natural or universal law limiting the authority 
of legislatures was prevalent among the pages of our early reporters. 
Introduced into this country by students of the continental law-of- 
nature school,® its popularity lay in an identification with the principles 





2 Gombault v. Public Administrator, 4 Bradf. Sur. (N. Y.) 226, approved in 
Matter of Davis, 182 N. Y. 468, 474. And see 21 Harv. L. Rev. 452. 

3 GLANVILLE, VII, 1. 

* This meaning is obvious upon a consideration of more than the brief extract quoted 
by Surrogate Fowler. It will be remembered that Glanville’s work was published 
between 1187 and 1189, and that the Statute of Wills, allowing testamentary disposi- 
tion of land for the first time since the Norman Conquest, was not enacted until 1540. 
Note, too, that the word “heredem” (accusative of “heres’’) used by Glanville, who 
wrote in Latin, is applicable as well to one who takes by will as by intestacy. F. O., 
Law FRENCH AND LAw Latin Dictionary, sub. tit., heir. 

5 In the reign of James I, Lord Chief Justice Hobart said: “Even an Act of Par- 


liament, made against natural Equity, . . . is void in itself, for jura naturae sunt im- 
mutabilia and they are leges legum.”’ Day v. Savadge, Hob. 85, 87. The Surrogate 
regrets that “this great principle . . . has disappeared from the law of England.” 


6 See Fowler, “The Future of the Common Law,” 13 Cot. L. REV. 595, 603. 

7 It has never been supposed that the legislative alteration of rules of descent, prior 
to the vesting of an estate upon the death of an intestate, was limited by constitutional 
restraints. See CooLEy, CONSTITUTIONAL LimiTATIONS, 7 ed., 512. 

8 Lanier v. Lanier, 5 Heisk. (Tenn.) 462, 471-2. 

® See 1 WARREN, HisTorY OF THE HARVARD LAW SCHOOL, 53, 136, 144, 145, 149, 
150, 169, etc. And observe, for example, citation of Grotius, Pufendorf, and Byn- 
kershoeck in Gardner v. Newburgh, 2 Johns. Ch. 162, 166; of Pufendorf, Montes- 
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of liberty by which the colonial revolt against England was justified.’® 
Justice Chase said: “An act of the legislature (for I cannot call it a 
law) contrary to the great first principles of the social compact, cannot 
be considered a rightful exercise of legislative authority.” "" Chief Justice 
Marshall, although deciding the case of Fletcher v. Peck as governed by 
the contract clause of the Constitution, inclined to the view that the doc- 
trine that a boné fide purchase for value cuts off all equities was so funda- 
mental as to be a part of a universal law binding even on legislatures.” 
And Justice Johnson, expressly rejecting the application of the Consti- 
tution to the case, concurred “on general principle, on the reason and 
nature of things: a principle which will impose laws even on the deity.” ® 
Justice Iredell, however, definitely repudiated any such doctrine, recog- 
nizing it as the mere imposition of judicial judgment upon legislatures, 
judgments of individual judges “regulated by no fixed standard.” ™ 
But although a standard of eternal principles derived from personal 
intuitions, as are the principles of natural law, is “no fixed standard,” 
yet generally intuitive notions of justice identify right with custom. 
And so it is no mere coincidence that the eternal principles of natural 
right which came to be expounded in this country were, in the main, 
none other than the familiar doctrines of the common law. Thus Chief 
Justice Marshall thought the principles of English equity jurispru- 
dence eternal truths. And Surrogate Fowler, in the principal case, 
seeks to immortalize that procedure of descent to which he is accus- 
tomed.!” It has been said that the right to compensation for lands taken 





quieu, and Vattel in Sinnickson v. Johnson, 17 N. J. L. 129, 145; and of Grotius, 
Pufendorf, Bynkershoeck, and Vattel, 2 Kent, Commentaries, 339,n. f. For an 
account of the unpopularity of the English common law at this time as an influence 
in turning American thought to French jurists, see Prof. Pound, “The Influence of 
French Law in America,” 3 Inu. L. REv. 354. 

10 See Otis’ argument in Paxton’s Case, Quincy’s Rep. 520 e¢ seg. 1 THAYER, 
CAsEs ON CONSTITUTIONAL Law, 48. The unpopularity of the common law because 
of its English origin was a contributing factor. See 1 WARREN, History OF THE 
Harvarp Law Scuoot, c. IX, and Prof. Pound, “The Influence of French Law in 
America,” 3 In. L. REV. 354. 

1 Calder v. Bull, 3 Dall. (U. S.) 386, 388. 

2 Fletcher v. Peck, 6 Cranch (U. S.) 87, 133. 

3 Jd., 143. 

“4 Calder v. Bull, 3 Dall. (U. S.) 386, 398-0. 

46 Thus Justice Miller considered a juggling with marital relations on the part of a 
legislature contrary to natural law. See Loan Ass’n v. Topeka, 20 Wall. (U. S.) 655, 
663. But not so Lord Holt, who would, however, have declared void a legislative 
act making a person a judge in his own cause. See City of London v. Wood, 12 Mod. 
669, 687-8. Chief Justice Marshall, however, was not concerned over a legislature 
being its own judge, but over its failure to be guided by principles of equity. See 
Fletcher v. Peck, 6 Cranch (U. S.) 87, 133. 

As to diversity of opinion on the relation of slavery and liquor to natural law, see 
Prof. Pound, “Liberty of Contract,” 18 YALE L. J. 454, 468, n. 79. And note the 
idea of a right of privacy, the existence of which many courts deny, as “derived from 
natural law” and having “its foundation in the instincts of nature . . . recognized 
intuitively, consciousness being the witness that can be called to prove its existence.” 
Pavesich v. New England Life Ins. Co., 122 Ga. 190, 194, 50 S. E. 68, 69-70. 

16 See n. 12, supra. 

17 That the law of descent is particularly ill adapted to any conception of divine 
origin or universal basis may explain apparent lack of precedent for the doctrine of 
the principal case. Arising out of the exigencies of a feudal system, even the English 
law of descent was not uniform. Cf. the special practices of “gavelkind” and “bur- 
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by eminent domain “is operative as a principle of universal law; and 
the legislature of this State can no more take private property for public 
use, without just compensation, than if this restrainting principle were 
incorporated into and made a part of its State constitution.” 8 (This 
was before the passage of the Fourteenth Amendment.) And a Wis- 
consin court has conceived the right to transmit property by will to 
inhere in nature.'® When these ideas of natural right were inherited by 
non-philosophizing jurists, men “with little time for philosophic tangles,” 
though each with “his own philosophy of law,” ”° this doctrine became 
almost a subconscious legal philosophy, little more than a tempera- 
mental opposition to change, intellectualized — that is, justified by 
reasoning — and grafted on to constitutional limitations when occasion 
demanded. And so many a decision restricting a legislature in its at- 
tempt to meet the actualities of a present civilization has as a back- 
ground this old notion of a natural law, a universal, unchanging order 
of things based on those conceptions known to the common law of the 
past." But such decisions are based on constitutional construction. The 
idea of a natural limitation to legislative authority is now thoroughly 
obsolete,” and has long since been expressly repudiated by the New 





rough English.” See 2 Pottock & MAITLAND, History oF ENGLISH LAw, 269, 277. 
But Austin says the laws of God are universal. See 1 AUSTIN, JURISPRUDENCE, 84-5. 
In this country rules of descent have always been legislative. ‘The distinguishing 
rules of the common law doctrines of descent are the converse of those in this coun- 
try.” 4 Kent, Com. 411. “Inno two states are the laws of descent identical.” Seer 
Strmson, AMERICAN STATUTES, 389. 

18 Sinnickson ». Johnson, 17 N. J. L. 129, 146. See also Bonaparte ». Camden, 
etc. R. Co., Bald. Rep. 205, 220; Gardner v. Newburgh, 2 Johns. Ch. 162, 166-7. 
(Note the court’s reference to the constitutions of Penn., Dela., Ohio, France, and the 
United States, although not binding on it, as indicative of an identification of natural 
law with the customary.) Bradshaw ». Rodgers, 20 Johns. Ch. 103, 106. Monon- 
gahela Navigation Co. v. United States, 148 U.S. 312, 325; and Chicago, etc. R. Co. 
v. Chicago, 166 U. S. 226, 237-8. But see contra, State v. Dawson, 3 Hill (S. C.) 
100. 

Courts accustomed to the ex post facto provision of the Constitution have con- 
ceived its principle inherently binding. Case of William Ross, 2 Pick. (Mass.) 165, 
169; Ogden v. Saunders, 12 Wheat. (U. S.) 213, 303-4. One court conceives the prin- 
ciple of the “contract clause” as laid down in The Dartmouth College Case to inhere 
“in the nature and spirit of the social compact” and bind the legislature quite apart 
from constitutional provisions. Regents of Univ. of Maryland ». Williams, 9 Gill 
& J. 365, 408. Another speaks of “‘the sacredness of vested rights” (italics in original) 
which “rest not merely upon the constitution, but upon the great principles of Eternal 
Justice.” Benson v. Mayor, etc. of New York, 10 Barb. 223, 244-5. And note in the 
discussion of the necessity of service, in Borden v. State, 11 Ark. 519, 526 et seq., the 
complete identification of common law, custom, and natural law. 

19 Nunnemacher ». State, 129 Wis. 190, 198-202. For further examples of natural 
law notions in the American cases, see Jeffers v. Fair, 33 Ga. 347, 365-7; In re Peti- 
tion of Leach, 134 Ind. 665, 668, 34 N. E. 641, and cases collected in Note to Paxton’s 
Case, Quincy’s Rep. 528, n. 29; 1 THAYER, CASES ON CONSTITUTIONAL LAW, 53, N. 1; 
and in Strmson, HANDBOOK TO LABOR LAW, 4, N. 4. 

20 Such is Judge Fowler’s ideal lawyer. See Fowler, “The Future of the Common 
Law,” 13 Cox. L. REV. 595, 602-3. But note the danger of an unaired and untested 
philosophic hinterland. See Prof. Pound, “Scope and Purpose of Jurisprudence,” 
24 Harv. L. REv. 591, 608. 

% For an account of such decisions with a discussion of their legal and social sig- 
nificance, see Prof. Pound, “Liberty of Contract,” 18 YALE L. J. 454. 

® See CooLey, CONSTITUTIONAL LimiITATIONS, 7 ed., 232-41; 1 WILLOUGHBY, 
CONSTITUTIONAL LAw, § 24, and cases cited. 
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York Court of Appeals.” The principal case deserves consideration 
only as an interesting legal anachronism. 





THE Arr SPACE AS CORPOREAL REALTY. — Is the air space a corporeal 
part of the realty, and if so, may any portion of it exist as a separate 
freehold apart from the soil beneath it? A century ago Lord Ellenbor- 
ough, explaining his decision by supposing a case of an aeronaut travers- 
ing the air in a balloon high over divers closes, held that trespass did not 
lie for a board projecting over the plaintiff’s garden.! So also, shots 
passing at an average height of seventy-five feet have been treated as 
nuisances, rather than trespasses.? The tendency of the old English 
cases seems to be to treat overhanging cornices and the like on the same 
basis,’ although that, perhaps, may be largely because the remedy of 
abatement was more desired than damages, and because the equitable 
jurisdiction to enjoin trespasses was slow in developing. The th 
has accordingly been advanced that the air is only in the nature of an 
appurtenance to facilitate the enjoyment of the soil.‘ 

It is clearly established, however, that there may be two or more dis- 
tinct freeholds in a building over the same spot,’ and when a building thus 
owned is destroyed, a question arises whether an owner of a portion of it 
who had no rights in the soil can claim the space formerly occupied by 
his property. It is evident that a mere lease for a term generally con- 





% “The question whether the act under consideration is a valid exercise of legis- 
lative power is to be determined solely by reference to constitutional restraints and 
rohibitions. The legislative power has no other limitation. If an act can stand when 
amc to the test of the Constitution the question of its validity is at an end, and 
neither the executive or judicial department of the government can refuse to recognize 
or enforce it. The theory that laws may be declared void when deemed to be op- 
posed to natural justice and equity, although they do not violate any constitutional 
provision, has some support in the dicta of learned judges, but has not been approved, 
so far as we know, by any authoritative adjudication, and is repudiated by numerous 
authorities.” Bertholf v. O’Reilly, 74 N. Y. 509, 514. 


1 Pickering v. Rudd, 4 Camp. 219. See Bagram: »v. Karformah, 3 Beng. L. R. 
Orig. Jur. Civ. 18, 43. 

? Clifton v. Viscount Bury, 4 T. L. R. 8. 

3 Baten’s Case, 9 Co. 53 (6); Penruddock’s Case, 5 Co. 100 (6), citing Rolf’s case, 
Pasch. 25 Eliz. See Beswick v. Combdon, Moor 353. These cases were followed in 
1845. Fay v. Prentice, 1 C. B. 828. Cases of overgrowing trees or vegetation seem 
sui generis. No action lies in England unless the damages are very substantial. See 
Crowhurst v. Amersham Burial Board, 4 Ex. D. 5, 10; Smith v. Giddy, [1904] 2 K. B. 
a 40 But the landowner may cut these obstructions at will. Lemmon v. Webb, 

1895] A. C. 1. 

4 See Kuhn in 4 Am. J. Int. L. 109, 122-128, citing Corbett v. Hill, L. R. 9 Eq. 
671; see also 71 CENT. L. J. 1. 

5 Loring v. Bacon, 4 Mass. 575; Cheeseborough ». Green, ro Conn. 318; Rhodes 
Pegram & Co. v. McCormick, 4 Ia. 368; McCormick ». Bishop, 28 Ia. 233; Ottumwa 
Lodge v. Lewis, 34 Ia. 67; Keilw. 98, pl. 4; see Doe v. Burt, 1 T. R. 7o1, 703; Anon., 
11 Mod. 7; Graves v. Berdan, 26 N. Y. 498, 501; Harris ». Ryding, 5 M. & W. 60, 71; 
Dugdale v. Robertson, 3 Kay & J. 695, 700; Smart v. Morton, 5 E. & B. 30, 47; Cale- 
donian Ry. Co. ». Sprot, 2 Macq. 449, 450; Co. Lit. 48 (6); Sep. Toucn. 206; 2 
Wasue., Rear Prop., 6 ed., 342. But cf. “Per le vend de l’auncestor, il fuit main- 
tent disanexe del franktenemt, et vesty en l’achatour come chattel,” Count 
D’Arundel’s Case, Y. B. 11 HEN. IV, 32. 
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templates the transfer of no such right, and it would be highly incon- 
venient if the law created it. An estate in fee may also be intended to 
embrace only a portion of the building itself and not the space it oc- 
cupies; but the question still remains whether ownership of unattached 
air space is possible where a clear attempt is made to create it.’ In a 
recent South Carolina case the owner of several adajcent lots conveyed 
one of the middle ones, limiting the right of the grantee and assigns to 
build to a height of fourteen feet above the ground, and reserving the 
right to build above the fourteen foot level. The parties then built in 
accordance with an understanding evidenced by contracts which ex- 
pressly bound the assigns of both, and which provided for rebuilding 
under the same conditions in case of fire. The grantee, the ground floor 
man, assigned to the plaintiff, subject to the contracts with the grantor. 
A fire having occurred, and the building having been rebuilt, the plain- 
tiff complained of the obstruction of a skylight secured to him by the 
contract between the parties to the original conveyance.® Decision was 
rendered in his favor. Pearson v. Matheson, 86 S. E. 1063. 

This result might be reached on the ground that the attempted ex- 
ception or reservation failed, and that hence the plaintiff owned the 
whole property absolutely, but it is of interest to inquire whether that is 
the ground upon which to proceed. The court adopted what is sub- 
mitted to be the sound theory, that the grantor retained a corporeal 
freehold in the air, and that this was servient to an easement of light in 
favor of the lower freehold. In spite of the indications to the contrary 
above set forth, the general common law view seems still to be that a 
piece of land is thought of as a solid of indefinite extent upwards and 
downwards. The American cases, while divided upon the question 
whether ejectment lies for permanent encroachments above the surface,° 





6 Stockwell v. Hunter, 11 Metc. (Mass.) 448; Winton »v. Cornish, 5 Oh. 477; 
Kerr v. Merchants Exchange Co., 3 Edw. Ch. 315; Graves v. Berdan, 26 N. Y. 4098. 
Such is @ fortiori true of church pews although they may be separately owned as 
realty. Daniel v. Wood, 1 Pick. (Mass.) 102; Gay v. Baker, 17 Mass. 435; see Church 
v. Wells’ Executors, 24 Pa. St. 249, 251; Aylward v. O’Brien, 160 Mass. 118, 126, 35 
N. E. 313, 314. 

7 Duranton, discussing the destruction of a house of several stories each owned by 
a different proprietor, suggests that a single proprietor should be compelled to con- 
tribute to rebuilding if the others so desire, or forfeit his rights, but he apparently is 
not certain just what those rights are. He continues: “Mais nous ne croyons pas que, 
par l’effet de cette destruction, le terrain soit devenu commun, de maniére a devoir 
étre partagé ou licité entre les divers propriétares, méme proportionellement a la valeur 
relative qu’avait chaque étage avant la destruction ou la démolition de l’édifice; 
sauf 4 eux a établir une communauté 4 ce sujet, sin bon leur semble; car le propriétaire 
du rez-de-chaussée ne doit point étre forcé d’en céder une partie plus ou moins con- 
sidérable; et, vice vers4, les autres peuvent avoir intérét au rétablissement de leur 
étage pour l’avoir en entier.” 5 Cours DE Droit Francais, § 488. 

8 The court assumes, without discussing on this point matters other than the 
expressed and apparent intention of all the parties, that both the benefit of the servi- 
tude here mentioned, and the burden of another given in consideration therefor, ran 
to the assignee. 

® The weight of authority seems to allow ejectment. Butler v. Frontier Telephone 
Co., 186 N. Y. 486, 79 N. E. 716; Murphy ». Bolger, 60 Vt. 723, 15 Atl. 365; McCourt 
v. Eckstein, 22 Wis. 153; Sherry v. Frecking, 4 Duer (N. Y.), 452; cf. Rasch v. Noth, 
99 Wis. 285, 74 N. W. 820; Zander v. Valentine Blatz Brewing Co., 89 Wis. 164, 61 
N. W. 763. Contra, Norwalk, etc. Co. v. Vernam, 75 Conn. 662, 55 Atl. 168; Aiken ». 
Benedict, 39 Barb. (N. Y.) 400; Vrooman v. Jackson, 6 Hun (N. Y.) 326; cf. Wil- 
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seem to support this theory,’® and dicta of Lord Blackburn," Lord 
Fry,” and Lord Bowen ® have caused a difference of opinion among 
text writers as to how the English law stands to-day.“ The attention 
of the aeronautic jurists, many of whom, especially on the continent of 
Europe, have favored the view that the air is free to all, has been di- 
rected chiefly toward questions of international law, and the rights in 
the upper strata, and probably comparatively few, if confronted with 
the present case, would deny private ownership of the air to the height of 
the building involved.” It appears definitely from the mining cases 
that ¢erra firma may be divided by horizontal boundaries so that the space 
occupied by removed minerals may remain in the mine owner and not 
in the owner of the surface.* If the air space above the surface is cor- 





marth v. Woodcock, 58 Mich. 482, 25 N. W. 475. And ejectment does not lie for in- 
corporeal hereditaments, Chism v. Smith, 138 App. Div. (N. Y.) 715. 

10 Smith v. Smith, 110 Mass. 302; see Winton v. Cornish, 5 Oh. St. 477, 478; 
1 Wasus., REAL Prop., 6 ed., 3; cases cited in n. 9, supra. But where a landowner 
recovered from a balloonist for falling on his land the court said: “I will not say that 
ascending in a balloon is an unlawful act, for it is not so.”” See Guille ». Swan, 19 Johns. 
381, 383. Cf. Scott’s Trustees v. Moss, 17 Ct. of Sess. 4th ser. (1889) 32. 

u “That ... raises the old query of Lord Ellenborough as to a man passing over 
the land of another in a balloon: he doubted whether an action of trespass would lie 
for it. I understand the good sense of that doubt, but not the legal reason of it.” 
See Kenyon v. Hart, 6 B. & S. 240, 252. 

2 “An ordinary proprietor of land can cut and remove a wire placed at any height 
above his freehold.” See Wandsworth Board of Works »v. United Telph. Co., 13 
Q. B. D. 904, 927. 

8 S. c. at p. g19. See also Brett, M. R., at p. ots. 

144 See HAZELTINE, LAW OF THE AIR, 75, 76; PottocK, Torts, 9 ed., 357-350; 
SALMOND, Torts, 2 ed., 165, 166; Baldwin in 4 Am. J. Int. L. 95, 97, 98; see also, 
51 Sol. J. 771. The old maxim “cujus est solum, ejus est usque ad coelum et ad 
inferos” has been frequently quoted, sometimes with slight variations, from Coke’s 
day to the present time. See Co. Lir. 4 (a); 2 BL. Com. 18; Gate, EASEMENTS, 8 ed., 
6; 1 WiLLiAMs, REAL Prop., 22 ed., 34; Butler v. Frontier Telph. Co., 186 N. Y. 486, 
491, 79 N. E. 716, 718, 51 Sol. J. 771; Central London Ry. Co. v. London Tax 
Com’rs, [1911] 1 Ch. 467, 479, [1911] 2 Ch. 467, 473, 486. 

15 See Fauchille’s proposed codes, 19 ANNUAIRE, De L’Inst. De Dr. Int. 19, 32-34; 
2 REV. DE LA LocomoTION AERIENNE, 206; Vote of the Society in 1906 ANNUAIRE, 
295, 299, 305; CATELLINI Le Droit AE&RIEN (trad. par Bouteloup), 11-15, 22-28; 
Mette, Das LurtscuirF 1M INTERNEN Recut & VOLKERRECHT, 27-28; Blewett Lee, 
1913, TENN, BAR. ASSN. 53, 59-73. Valentine 14 Am. L. N. 69; 51 Sol. J. 771. By the 
French code the landowner owns upward without limit CopE Nap. Art. 552. But see 
CATELLINI LE Drorr Af£RIEN, 14. In Germany he has nominal ownership, but he 
may not forbid interference at such a height that he has no interest in its prevention. 
GER. Civ. CopE, § 905. The Swiss code affirmatively limits ownership to the re- 
quirements of use. Swiss Civ. CopE, § 667. The air was free by the Roman law. 
Just. Inst. Bx. II, tit. 1, §1; Dig. Bk. I, tit. 8, § 2,1. By the civil law the air was 
free. See 4 BurceE, Cor. & F. Laws, 321, 323; Herbert’s Grot. INtRop. To DutcH 
Juris. Bk. II, Ch. 1, § 23; Grot. De Jurt Bex et Pacts, Lib. I, Cap. 2,§3. But 
cf. HAZELTINE, LAw OF THE ArR, 76. 

16 Wilkinson v. Proud, 11 M. & W. 33; Duke of Hamilton v. Graham, L. R. 2 H. 
L. (Sc.) 166; Earl of Cardigan v. Armitage, 2 B. & C. 197, 211; Harris v. Ryding, 5 
M. & W. 60, 66, 73, 76; Batten Poole v. Kennedy, [1907] 1 Ch. 256; Ramsey »v. Blair, 
1 A. C. 701, 703; Dand v. Kingscote, 6 M. & W. 174 (semble); Proud v. Bates, 34 L. J. 
Ch. 406; Caldwell v. Fulton, 31 Pa. St. 475; Massot v. Moses, 3 S. C. 168. But 
the mine rights have been spoken of as carved out of the fee in Massachusetts. 
See Adams v. Briggs Iron Co., 7 Cush. 361, 367. Of course, the right granted in a 
mine may be only a license or profit @ prendre. Rogers v. Taylor, 1 H. & N. 706; Doe 
v. Wood, 2 B. & Ald. 724; Chetham »v. Williamson, 4 East 469; Clement v. Youngman, 
40 Pa. St. 341; Funk v. Haldeman, 53 Pa. St. 229. See Co. Lit. 164b. ; 
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poreal realty, it is submitted that it may be divided into separate free- 
holds by horizontal planes.!” 

If, however, air space is incorporeal, a less desirable, but a possible 
solution of the principal case is to consider the right to occupy the air 
as an easement appurtenant to the grantor’s adjacent land, analogous 
to a very extensive right to bridge.4* However, if there are any suffi- 
cient practical reasons why air space should not constitute corporeal 
hereditaments, they would seem to be of the nature of the considerations 
which lie back of the policy against novel incidents, and they should be 
equally fatal to such an easement. If this difficulty were surmounted in 
favor of the grantor, however, the easement of light here claimed by the 
plaintiff might well run in equity against the grantor’s easement as a 
servient tenement.!® 





THE Powers oF CONSTITUTIONAL CONVENTIONS. — What is the na- 
ture and power of a constitutional convention? What is its relation 
to the other branches of government? May the legislature limit the 
powers of the convention? Can the courts enforce such restrictions? ! 
These questions are suggested by the decision of the Louisiana Supreme 
Court in Foley v. Democratic Parish Committee, 70 So. 104 (La.).2 In 
that case clauses in a new constitution, enacted by a constitutional con- 





17 See HazELTINE, LAw OF THE Arr, 79. Horizontal division of realty was unknown 
in the Roman law, and rights in a horizontal stratum _were regarded as a servitude upon 
the fee. See HAZELTINE, op. cit. 74; 51 Sol. J. 771. The incidents of the ius superfi- 
ciarium were in accord with this conception. See 4 Burceg, Cot. & F. Laws, 336. 

18 An easement carries with it all subsidiary easements necessary for its enjoyment. 
See GALE, EASEMENTS, 8 ed., 492-494. In the present case, then, whether the easement 
or the better fee theory be followed, there would be a right to the support of the gran- 
tee’s building at least before the fire. Such a right is an incident to the ownership of 
any upper chambers. McConnel v. Kibbe, 33 Ill. 175; Keilw. 98, pl. 4; Caledonian Ry. 
Co. v. Sprot, 2 Macq. 449, 450; Harris v. Ryding, 5 M. & W. 60, 71; Smart v. Morton, 
5 E. & B. 36, 47; Dugdale v. Robertson, 3 Kay & J. 695, 700. In accord with this 
are cases holding that one owner can not recover from the other contribution for re- 
pairs made on his own part and benefiting the other. Loring v. Bacon, 4 Mass. 575; 
Wiggin v. Wiggin, 43 N. H. 561; Ottumwa Lodge v. Lewis, 34 Ia. 67. But the upper 
man must not increase the burden. 1 WAsHB., REAL Prop., 6 ed., 18. Cf. Cope 
Nap. 640. The weight of authority is perhaps, that there is no affirmative duty to 
repair at common law. See Tenant v. Goldwin, 6 Mod. 311, 314; 1 Williams’ Saund. 
(ed. 1871) 557, n. 1; Tup. Leap. Cas. 3 ed., 219; 2 WASHB., REAL Prop., 6 ed., 342; 
see contra, Anon., 11 Mod. 7; Keilw. 98, pl. 4; Cheeseborough v. Green, 10 Conn. 318; 
Graves v. Berdan, 26 N. Y. 498, 501. There is such a duty in Scotland. Ersx. Inst. 
(fol. ed.) 357. And in France, where the division of responsibility for -the different 
parts of the house has been worked out with great elaboration. CopE NAp. 664; see 
5 Duranton, Cours pE Drorr FRAN¢AIsS, 385-387; Merlin, REPERTOIRE DE JURIS. 
tit. Batiment, § 2. 

19 See John Bros. Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188; Hanbury 
v. Jenkins, [1901] 2 Ch. 401, 422; GALE EASEMENTS, 8 ed., 11. 


1 These questions are of peculiar interest in Massachusetts at the present time, 
since Governor McCall in his inaugural address, in recommending a constitutional 
convention to revise the Massachusetts constitution, suggested withholding the Bill 
of Rights and the articles relating to the judiciary from revision by the convention. 
THE Boston EvENING TRANSCRIPT, Jan. 6, 1916. 

2 Another recent case in Louisiana involves a similar decision. State v. American 
Sugar Refining Co., 68,So. 742. For a statement of the facts of these cases, see RECENT 
CASES, p. 550. 
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vention contrary to certain restrictions imposed by the enabling act and 
popular vote calling the convention, were declared invalid. One must 
recognize in dealing with this sort of case that any theory must be 
greatly modified by the difficulties experienced by courts in dealing 
with the validity of the fundamental law. 

Under our system of government it is apparently well settled that the 
ultimate sovereignty is in the people, in the restricted sense of those who 
are enfranchised.? The power to change the fundamental law — the 
written constitution —is in them alone.‘ It is this principle which 
causes the courts to recognize generally the right of the legislature, as 
the organ of the people, to submit a call for a convention of the people, 
and to regard such a convention as a valid method of constitution mak- 
ing, although the existing constitution contains no provision to that 
effect.5 It is the same idea which leads us to consider with equanimity 
a revolutionary convention. Such a convention must be distinguished 
from a constitutional convention, with whose powers this discussion is 
primarily concerned. The former arises without the law, existing i. 
opposition or succession to the earlier government — a provisional gov- 
ernment with unlimited powers. The latter gains its name both because 
it is its function to revise the constitution and because it is organized 
under the existing law. In practice, however, the readiness with which 
a constitutional convention may usurp powers renders the distinction 
less important as well as less clear.’ 

The theoretical answer to the questions suggested above is furnished 
by the extent of the convention’s lawful powers, a matter much in dis- 





3 See Penhallow v. Doane’s Heirs, 3 Dall. (U. S.) 54, 80, 94; 1 Bryce, Srupres In 
HisTORY AND JURISPRUDENCE, 4 ed., 268. For a very full discussion of sovereignty 
in its relation to conventions, see JAMESON, CONSTITUTIONAL CONVENTIONS, 4 ed., 
ch. 2. 

Observe the preamble to the Constitution of the United States, “We, the people 
of the United States, . . . do ordain and establish this Constitution for the United 
States of America.” 

* See Holmberg v. Jones, 7 Idaho 752, 758, 65 Pac. 563, 564. See also Wells ». 
Bain, 75 Pa. St. 39, 46; Commonwealth v. Griest, 196 Pa. St. 396, 404, 46 Atl. 505, 
508. This seems an ant tg corollary to the proposition that the ultimate sovereignty 
is in the people. See n. 

5 This seems to be a denty settled rule in nearly all our jurisdictions. See Dopp, 
REVISION AND AMENDMENT OF STATE CONSTITUTIONS, 44; Collier v. Frierson, 24 Ala. 
100, 108; Wells v. Bain, 75 Pa. St. 39, 47. It is also expressly recognized in the earlier 
of the two principal cases. See State v. American Sugar Refining Co., 68 So. 742, 
744 (La.). Judge Jameson mentions twenty-seven conventions called in this way 
without express constitutional authority. JAMESON, 210. The two expressions of a 
contrary opinion have received much adverse criticism. In re the Constitutional Con- 
vention, 14 R. I. 649; The Opinion of the Justices, 6 Cush. (Mass.) 573. See JAME- 
SON, §§ 570 et seqg.; Dopp, 45; BRADLEY, THE METHODS OF CHANGING THE CONSTI- 
TUTIONS OF THE STATES, ESPECIALLY THAT or RuopeE Istanp. 

6 For a rather full discussion of the distinguishing characteristics of these two sorts 
of conventions, see JAMESON, CONSTITUTIONAL CONVENTIONS, 4 ed., §§ 6-17. For 
a briefer discussion, see Braxton, ‘The Powers of Conventions,” 7 Va. Law REc. 

9-82. 

7 See Jameson, §12. It is interesting to note that the Federal Constitutional 
Convention, which framed our Constitution, exercised revolutionary powers. 1 Story, 
COMMENTARIES ON THE CONSTITUTION, 5 ed., §§ 274, 275, 279 n. (a). For two recent 
instances of such action by state conventions, see McKinley, “Two New South- 
ern Constitutions,” 18 Pot. Sct. QuaRT. 480, 506-511. 
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pute. To the leading writer on this subject the convention seems to have 
but a delegated authority of the strictest sort, a delegation which may be 
limited either by the people directly or by mere legislation, to be a body 
in fact subordinate to the legislature. The chief reason offered for such 
a view seems to be the danger of too much power in a single uncontrolled 
assembly. The fact that it is generally declared that a convention 
should always submit its work to the people for approval, unless that is 
expressly dispensed with, seems to take much of its force from that argu- 
ment.® In addition, the ease with which a convention may usurp power 
and the difficulty of enforcing restrictions are facts which no theory can 
fail to recognize. At the other extreme is the theory of conventional 
sovereignty,!° which regards the convention as a purely representative 
body, a body not of delegated powers, but one which, being in substance 
the people themselves, has all the people’s sovereign powers. This theory 
has been most commonly expressed by members of conventions in ses- 
sion, although it is not without judicial recognition." But a rather better 
view, less extreme than either of the preceding ones, regards the conven- 
tion as a regular organ of the existing government codrdinate with the 
other branches.” In its sphere of constitution making it should be su- 
preme, subject only to limitation by the people. It should be free from 
legislative attempt to limit its powers of revision; * on the other hand 
it should probably be subordinate to the legislature in purely legislative 





ue i is the theory running throughout Judge Jameson’s book. But see particu- 
y, § 24. 

® See JAMESON, § 411; Dopp, 62-71; Loprycrer, THE PEoPLE’s Law, 320-327. 
Judge Lobingier apparently considers popular ratification an indispensable require- 
ment. He disapproves of giving a convention power to enact a new constitution 
even by express authority, and characterizes the action of the Virginia convention in 
enacting without such authority, as “‘ without support in law, logic, or morals.” For a 
discussion of this matter, see LOBINGIER, 301-325; Dopp, 68-69. But see Taylor v. 
Commonwealth, ror Va. 820, 44 S. E. 754. 

10 See JAMESON, § 307. The chief object of his book was to denounce this theory. 
Jameson, § 313. 

4 For various expressions of this theory by members of conventions and others, see 
the text and notes in JAMESON, §§ 308 ef seg.; Braxton, “Powers of Conventions,” 
7 Va. Law REG. 79, 86, 86 n. See also Loomis ». Jackson, 6 W. Va. 613, 708; 
Sproule v. Fredericks, 69 Miss. 898; Miller v. Johnson, 92 Ky. 589, 18 S. W. 522; 
Opinion of the Judges of New York (not reported), Jameson, Appendix D. 

2 A further explanation of the distinctions between these three theories may be 
desirable. Under the theory of a conventional sovereignty all conventions are really 
revolutionary; they are above and outside the regular organized government. Judge 
Jameson emphasizes the distinction between revolutionary and constitutional conven- 
tions, since it is only on the ground that their action is revolutionary that he can 
satisfactorily explain the instances where conventions have ignored restrictions. The 
third recognizes this distinction, but as of theoretical rather than of practical impor- 
tance; for whatever may be the rights of conventions its powers are likely to be much 
in excess of them. This view differs from the theory of conventional sovereignty in 
that submission to popular vote may be enjoined under it, and that amendments may 
probably be declared invalid, when they violate binding restrictions. 

18 See Dopp, 80; Braxton, “Powers of Conventions, ” 7 Va. Law REG. 79, 96. 
Where the limitations are included in the popular call for a convention, they should 
probably be binding. If the people initiated the call, this would be clear. But where, 
as is more usual, the legislature frames the call, this may in substance give the legisla- 
ture power to restrict. The only way in which the people could avoid such a restric- 
tion would be to reject all proposals containing it, and elect a legislature which would 
submit a proposal without it; a clumsy and inadequate remedy. 





NOTES 531 


matters, as, for instance, in the manner of submitting the constitution 
to popular ratification. But just where to draw the line is a difficult 
and much disputed question.“ In practice this theory may really ap- 
proach closely to that of conventional sovereignty.” But a realization 
that in exercising certain powers a convention is revolutionary, should 
induce a greater respect for properly imposed restrictions. 

For two reasons the practical results of all these theories are less dif- 
ferent than the theoretical. The first is a lack of power in the courts to 
enforce many limitations on conventional powers; the second is the fre- 
quency of an express or implied ratification by the people of acts done 
in violation of such restrictions. Consider first the power of the courts 
to deal with a constitution which has been enacted by the convention 
without submission to popular vote, but has been accepted as in force 
by the other branches of the government.* If the court assumes to 
declare the whole constitution invalid, maintaining that it is organized 
under the old, such a proceeding should be entirely futile.” There is no 
organized government under the old constitution and by its hypothesis, 
the court has disclaimed its authority to bind any government claiming 
to be organized under the new. Where, as in the principal case, the 
court apparently admits the validity of the new constitution, but de- 
clares part of it invalid, its course seems even less justifiable. In recogniz- 
ing part of the new constitution it must recognize its complete validity. 
Since a court cannot attack the fundamental law, it can declare the new 
constitution invalid only by action under the old. But this can no longer 
exist,!* for its existence is hopelessly inconsistent with the validity of the 
new. For whether it be called a lawful revision or a peaceful revolution, 
by the enactment of the new constitution the old government has been 
displaced and a new one substituted. The court is further beset in these 
cases by the difficulty that this acquiescence by the legislature may 
amount to a ratification by the people through the organized govern- 





4 Dodd does not consider methods of submission, or submission if that is an open 
question, as within the power of the legislature. Dopp, 87. See also State v. Neal, 
42 Mo. 119. Judge Jameson of course holds the contrary view. JAMESON, §§ 413- 
418; Wells v. Bain, 75 Pa. St. 39. 

15 See supra, n. 7 and 12. 

16 As in the principal cases. Acts or LoursIANA, ExTRA SESSION, 1913, 1. Al- 
though apparently of recent development such a provision is no longer unusual. 
For instances of such provision, see HALL, CASES ON CONSTITUTIONAL Law, 10 n. 1. 
But see LOBINGIER, 324. Though much disturbed by such a provision, or by enact- 
ment without such a provision, Judge Lobingier fails to suggest any basis for jurisdic- 
tion to attack such action. 

17 See infra, n. 22. This can only be possible when the old court hangs over; other- 
wise the contention would be ridiculous. In theory a court might possibly admit it 
was organized under the new, and then decide that the constitution was invalid. 
This would involve-that it declare itself non-existent. The futility of such a proceeding 
would seem to render that a highly improbable decision. See Koehler v. Hill, 60 Ia. 
543, 614, 15 N. W. 609, 614; Miller v. Johnson, 92 Ky. 589, 595-7, 18 S. W. 522, 523- 
4. In fact a court might remain in existence and usurp the power to make such a 
decision, if the other branches of the government, though organized under the new 
constitution, would enforce it. It is to be hoped that no clear-thinking court would de- 
liberately do this. 

18 In the principal cases this is especially clear since the new constitution contains 
- express provision that the earlier constitution is superseded. La. Const. 1913, 

rt. 326. 
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ment as their agent.!® If the court recognizes the power of the legislature 
to bind the convention, it is inconsistent to deny the legislature the 
power to unloose that bond.’ If it believe in conventional sovereignty 
it will, of course, never declare the constitution invalid. If in addition 
the constitution has been submitted and adopted by popular vote, it 
would seem that any court which admits that the ultimate sovereignty 
is in the people must recognize its validity.”! 

But where the convention has merely amended the existing consti- 
tution a different question is presented. Here assuming the validity 
of the restrictions imposed on the convention, a court should have no 
difficulty in enjoining the submission of an amendment which involves 
a violation of those restrictions.” But if the amendment is submitted 
for popular approval and is ratified, it seems that that expression of 
popular will should override any irregularity in violating any restric- 
tion not imposed by the constitution itself. If the amendment is merely 
enacted without submission to popular vote, then unless the acquiescence 
of the legislature can be construed to be an adoption, its validity may 
certainly be attacked.“ A closely related question is whether the valid- 





19 Tt was argued in the principal case, and adopted by the dissenting judge as an 
alternative ground that the submission and rejection of a proposal for a new con- 
stitutional convention between the enactment of the constitution involved in the 
principal case and the date of the principal case, amounted to an express ratification. 
This does not seem to be sound, since there cannot be said to be any such intention. 
It must be deemed to be important evidence of popular acquiescence, however. See 
infra. 

20 Tt is hard to see why this is not a logical result of Judge Jameson’s theory. But 
in fact there is probably not an intention to ratify. Such acquiescence should be of 
real importance only if we consider the validity of adoption as a political question. 
See infra, n. 24. 

%1 Miller v. Johnson, 92 Ky. 589, 18 S. W. 522; Secombe »v. Kittelson, 29 Minn. 
555, 12 N. W. 519; Brittle v. People, 2 Neb. 98; Loomis v. Jackson, 6 W. Va. 613; 
see the dissent in Ellingham v. Dye, 178 Ind. 336, 415, 99 N. E. 1, 29. In the follow- 
ing cases there was no popular ratification. Taylor ». Commonwealth, 1o1 Va. 829, 
44 S. E. 754; contra, Bradford v. Shine, 13 Fla. 393. 

2 It is at this point that the distinction becomes marked between the conventional 
sovereignty theory and the theory advocated above. There seems to be no reason 
why submission should not be enjoined if the proposed amendment is invalid. This 
would seem to be the only proper way in which to attack the validity of such amend- 
ments. Such procedure has, however, not been usual. The submission of a new con- 
stitution drawn up by a convention has been enjoined. Ellingham »v. Dye, 178 Ind. 
336, 99 N. E. 1. Elections under an ordinance passed by a convention in alleged ex- 
cess of its powers has been enjoined. Wells v. Bain, 75 Pa. St. 39; Woods’ Appeal, 75 
Pa. St. 59. But in one case an injunction was refused against submission of an amend- 
ment proposed by the legislature. People v. Mills, 30 Colo. 262, 70 Pac. 322. Cf. 
Threadgill v. Cross, 26 Okl. 403, 109 Pac. 558. Notice that there is no difficulty 
in enjoining ordinary elections held without authority. De Kalb County ». City of 
Atlanta, 132 Ga. 727, 65 S. E. 72; Tolbert ». Long, 134 Ga. 292, 67 S. E. 826. 

*% The great weight of authority allows the courts to examine the validity of con- 
stitutional amendments, proposed either by a convention or by the legislature, whether 
or not they have been popularly ratified. In the following cases the courts have de- 
clared the amendment invalid. Oakland Paving Co. v. Hilton, 69 Cal. 479, 11 Pac. 
3; State v. Tufly, 19 Nev. 391, 12 Pac. 835; Bott v. Wurts, 63 N. J. L. 289, 43 Atl. 744, 
881; Koehler v. Hill, 60 Ia. 543, 14 N. W. 738, 15 N. W. 609; Durfee v. Harper, 22 
Mont. 354, 56 Pac. 582; see Collier v. Frierson, 24 Ala. 100, 111; contra, West v. 
State, 50 Fla. 154, 39 So. 412; The Constitutional Prohibitory Amendment, 24 Kan. 
700; cf. Worman »v. Hagan, 78 Md. 152, 27 Atl. 616. In these cases the amendments 
have been examined although finally held valid. State v. McBride, 4 Mo. 303; 
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ity of adoption is a political or judicial question; a difficulty which can 
only be pointed out without discussion here.% The difficulty of treat- 
ing it as a judicial question is evidenced by a peculiar doctrine of our law. 
Courts which declare their power to overthrow an invalid amendment, . 
will refuse to do so if such an amendment has been in force unquestioned 
for a considerable time.” To reconcile these two ideas seems impossible; 
but the doctrine may indicate that this should more properly be treated 
as a political question, and that the courts should have no power to over- 
throw any amendment which the other branches of the government have 
recognized as valid. These questions seem to bare a weak spot in our 
governmental system. But it is weaker in theory than in practice. The 
absence of any definite rule is of little consequence where a few cases 
arise; it is of even less consequence when those cases are such that the 
practical results of a decision must and should weigh heavily in making 
it. 





NEGLIGENCE IN THE LAW OF DEFAMATION.—The ghost of malice, 
many a time laid by text-writers and judges,’ still returns to plague 
the courts in suits for slander or libel. In England, since the famous 
Artemus Jones case,? malice is, it is true, no more than a formality 
of pleading. A late Alabama decision, however, gives the term a 
more substantial vitality. The publisher of a city directory, through 
an innocent error, placed an asterisk before the name of the plain- 
tiff, that being the customary mode of designating a negro. The 
plaintiff, of pure Caucasian blood, brought suit for libel. Conced- 
ing the Southern doctrine that it is libelous to call a white man a 
negro,®? the court nevertheless denied recovery, on the ground that 
where published matter, though “calculated to defame and injure 
another,” is not “necessarily libelous,” the defendant can rebut the 
usual presumption of malice by showing that he acted neither reck- 
lessly nor with knowledge that the words were libelous. Jones v. 
R. L. Polk & Co., 67 So. 577. 

It is one of the results of the unfortunate terminology of the common 
law of libel that three distinct issues, each susceptible of separate defini- 





People v. Sours, 31 Colo. 369, 74 Pac. 167; Im re McConaughy, 106 Minn. 392, 119 
N. W. 408; Lobaugh v. Cook, 127 Ia. 181, 102 N. W. 1121; State v. Winnett, 78 Neb. 
379, 110 N. W. 1113. Whether a sufficient number of votes has been cast to ratify is 
a judicial question. In re Denny, 156 Ind. 104, 59 N. E. 359; Rice v. Palmer, 78 Ark. 
432, 96 S. W. 396; State v. Powell, 77 Miss. 543, 27 So. 927. In the following cases 
the popular ratification has been held defective. Collier v. Frierson, 24 Ala. 100; 
State v. Swift, 69 Ind. 505. 

* Tt is apparent that the whole tendency of our courts is to treat this as a judicial 
question. See cases in n. 23. Dopp, 209 et seg. Where there is no popular ratification, 
this seems sound, although that it may lead to difficulties is apparent from the cases 
cited infra, n. 25. 

% Weston v. Ryan, 70 Neb. 211, 97 N. W. 347; Nesbit v. People, 19 Colo. 441, 36 
Pac. 221; cf. Peck v. Pease, 18 How. (U. S.) 595. 


1 See especially Bowers, CopE oF ACTIONABLE DEFAMATION, Appendix II, and 
— there cited. Also Jeremiah Smith, “Jones v. Hulton,” 60 Pa. L. REv. 365, 
367 ff. 

2 E. Hulton & Co. v. Jones, [1909] 2 K. B. 444, [1910] A. C. 20. 
3 Flood v. News & Currier Co., 71 S. C. 112, 50 S. E. 637. 
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tion, have been bundled together under the term “malice.” To make out 
a case of defamation, a plaintiff must show an injury to his reputation, 
and a culpable relation to that injury on the part of the defendant. 
.The burden is then on the defendant to relieve himself from this prima 
facie liability by establishing an excuse, such as the truth of the words, 
or a privilege of uttering them, though false.* It is clear that as to the 
element of excuse, every person acts at peril. An honest, and even a 
reasonable belief that defamatory words are true, or, it is conceived, 
that they were privileged, will afford no excuse if in fact the words were 
false, or the occasion unprivileged.’ There seems to be no modern de- 
cision disputing this proposition. 

Before the excuse element enters into the case, however, some cul- 
pable relation between the defendant and the injury to the plaintiff’s 
reputation must be established. Two issues are involved in this part of 
the inquiry: one concerns the application of the words to the person 
who is suing, the other their defamatory character. The question is 
what degree of culpability in these two respects is necessary to render 
the defendant liable. 

As to the first issue, it is only in rare cases that there is any doubt 
that the application of the words to the plaintiff was intentional. Some 
American decisions consider an intention to apply the words to the plain- 
tiff essential. The English House of Lords, on the other hand, have 
unanimously concluded that one who publishes defamatory words of a 
supposedly imaginary person, takes the risk that they may be within 
the ambit of publication some person to whom a substantial body of the 
public may apply the words.’ In this respect, written words are placed 
in the familiar category of acts done at peril, together with trespass to 
chattels or realty, injury by wild beasts, or by water artificially stored.*® 

As to the defamatory character of the words, a similar issue arises. 
One may suppose words on their face innocent, but in fact conveying a 
meaning which, in the mind of a person acquainted with certain extrin- 
sic facts, is highly defamatory. What must be the relation of the de- 
fendant to those extrinsic facts? In an early New York case it was 
decided that ‘‘ where a hidden defamatory meaning is sought to be attrib- 
uted to words in themselves innocent, and on their face containing no 
such sense, by extrinsic facts outside and independent of the publica- 
tion itself, the knowledge of such facts must be shown by averment and 





4 See Holmes, “ Privilege, Malice, and Intent,” 8 Harv. L. Rev. 1. Cf. M’Pherson 
v. Daniels, 10 B. & C. 263, 272. 

5 Opcers, LIBEL AND SLANDER, 5 ed., p. 181; Bowers, CopDE OF ACTIONABLE 
DEFAMATION, p. 88, n. 1; Jeremiah Smith, “Jones v. Hulton,” 60 Pa. L. REv. 365, 


372. 

6 Smart v. Blanchard, 42 N. H. 137; Smith v. Ashley, 52 Mass. (11 Met.) 367. 
The latter case was relied on by the court in the principal case. It has been doubted, 
however, in its own jurisdiction. Hanson v. Globe Newspaper Co., 159 Mass. 293, 
295, 303. The view that, prior to the decision in the Artemus Jones case, libel belonged 
to the class of intentional injuries was shared by the learned editor of the Law Quart. 
REv., vol. 25, p. 341. See also 26 Law Quart. REV. 103. This view is ably presented 
in the dissenting opinion of Fletcher Moulton, L. J., in the Court of Appeal, in Jones 
v. E. Hulton & Co., [1909] 2 K. B. 444, 458. 

7 E. Hulton & Co. »v. Jones, [1910] A. C. 20. 

8 See the famous opinion of Blackburn, J., in Fletcher ». Rylands, 4 H. & C. 263, 
269. 
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proof to have existed in the breast of the defendant at the time of 
publication.” ® On the other hand, in a Scotch case a birth notice, 
printed by a newspaper in good faith and in the normal course of busi- 
ness, was held actionable because of the extrinsic fact, entirely unknown 
to the publisher, that the supposed parents had been married less than a 
month.!® This decision has found general favor with text-writers.” 
Between liability at peril and liability only for intentional harm an 
intermediate position has been suggested, and in a few instances acted 
upon—that as to the applicability of the words to the plaintiff and their 
defamatory character as determined by extrinsic facts the law should 
set only a standard of due care.” This would not be inconsistent with 
the settled rule that as to the truth of words due care is not defense. 
The law may well require an excuse to be established at peril, once 
prima facie liability exists, and yet hesitate to impose that primé facie 
liability without fault. A standard of negligence, unless there are coun- 
tervailing considerations of social policy, most nearly approaches the 
popular conception of justice, for when a jury says a man has acted 
negligently, it is merely saying in artificial words that he has so con- 
ducted himself that he in justice should bear the loss. Grounds of 
social policy must be invoked, to justify holding a man liable who has 
acted reasonably." But considerations such as those which justify ab- 





® Caldwell ». Raymond, 2 Abb. Prac. (N. Y.) 193. 

10 Morrison v. Ritchie Co., 4 Scotch Sess. Cas., 5th ser. 645. For a discussion 
of this case, see 22 JuRmD. REv. 254. See, however, n. 14, infra. 

11 SALMOND, TorTs, 3 ed., 411; Jeremiah Smith, “Jones ». Hulton,” supra, at 


P. 473. 
2 Taylor v. Hearst, 107 Cal. 262, 40 Pac. 392. On account of misplaced initials, 


a defamatory statement appeared on its face to refer to the plaintiff. The court be- 
low required an intent to defame the plaintiff. The appellate court reversed, saying 
that carelessness would be enough. But see same case, 118 Cal. 366. 

Clark v. North American Co., 203 Pa. 346, 53 Atl. 237. The defendant published 
a news report that “John Clark, Watchman in Starr Jordan Park,” had been arrested 
for burglary. James Clark, a watchman in Starr Garden Park, and a brother of the 
John Clark who was arrested, sued. The court held erroneous an instruction that the 
question was whether the plaintiff was meant by the article. The jury should con- 
sider, the court said, ‘“‘whether, notwithstanding the difference in name, the descrip- 
tion was such either intentionally or by want of due care and diligence in ascertaining 
the true facts, that there would be a natural and reasonable inference that the plain- 
tiff was the person referred to.” 

But see, on the other hand, Williston, “Liability for Honest Misrepresentation,” 
24 Harv. L. REv. 415, 436: “The whole law of defamation is inconsistent with any 
application of the law of negligence to either spoken or written words.”” And PoLtock, 
Torts, 9 ed., 568: “Generally speaking, there is no such thing as liability for negli- 
gence in word as distinguished from act; and this distinction is founded in the nature 
of the thing.” 

18 See Hotmes, THE Common Law, 94 ff. See also, by the same author, “Law in 
Science and Science in Law,” 12 Harv. L. REv. 443, 458. 

144 Even the Scotch court seems to hesitate at carrying to its full conclusion the 
theory of liability at peril. In Wood v. Edinburgh Evening News, Ltd., r910 Scotch 
Sess. Cas. 895, a neswpaper, in good faith, printed an advertisement reading “Nurse 
(wet) wanted immediately. Apply Kinlieth Arms, Juniper Green.” The advertise- 
ment appears to have been furnished by a practical joker, for the only married couple 
at the address had been wedded only five months. This couple brought suit, but the 
court held that the words would not bear the innuendo of immorality sought to be 
put upon them. Two of the judges reserved opinion, despite the earlier case of Mor- 
rison v. Ritchie (supra, n. 10) whether a newspaper would be liable without negligence 
for a statement on its face innocent. This was a case, it will be noted, which com- 
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solute liability in workmen’s compensation laws are obviously absent 
in libel cases.” 

In the principal case the mistake was primarily one as to the truth of 
the publication. The statement was that the plaintiff was a negro, 
and the defense was that this statement, though untrue, was made 
without recklessness or knowledge of falsity. Obviously this would be 
no defense where the elements of primé facie liability exist. It is a 
peculiarity of this class of libels, however, that truth is not only an ex- 
cuse, but negatives primé facie liability, for to say of a man that he is a 
negro is considered injurious to his reputation only if he was in fact, 
or at least by repute,a white man. The case falls, therefore, in the cate- 
gory of words on their face innocent, but defamatory because of ex- 
trinsic unknown facts. 





Tue IncomME TAX AND THE SIXTEENTH AMENDMENT. — Under the 
Constitution, taxes are divided into two classes,' it being provided that 
direct taxes must be apportioned among the states,” and that duties, ex- 
cises, and imports shall be uniform.* The Sixteenth Amendment, ratified 
in 1913, gives Congress power to lay a tax on income “from whatever 
source derived,” without apportionment. In Brushaber v. Union Pacific 
R. R. Co.,* Mr. Chief Justice White, upholding the income tax imposed by 
the Tariff Act of 1913, construed the Amendment as a declaration that 
an income tax is “indirect,” rather than as making an exception to the 
rule that direct taxes must be apportioned. This construction was un- 
necessary to the result of the case, for, although a contrary result would, 
as the court said, make two parts of the Constitution inconsistent, it is 
perfectly possible for an Amendment to make an exception to a constitu- 
tional rule or even a complete change therein. Nevertheless, the in- 
terpretation adopted by the court will probably be accepted, as the 
Amendment was hardly intended to create a tax subject neither to ap- 
portionment nor to uniformity, and so the case seems to settle the place 
of the income tax in the constitutional scheme of classification. 

The exact distinction between a “direct” and an “indirect” tax does 
not seem to have been very clearly understood by the framers of the 
Constitution.5 The shiftableness of the ultimate burden is the usual 





bined the features of the Artemus Jones case and the Morrison case: it involved 
the issue of the degree of culpability both with respect to the application of the words 
to the plaintiff and the defamatory character of the words. 

4% See Wambaugh, “Workmen’s Compensation Acts,” 25 Harv. L. REv. 120. 


1 It seems to be generally agreed to-day that all possible taxes fall within one or 
the other of the two constitutional classes. See Pollock v. Farmers’ Loan & Trust Co., 
157 U.S. 429, 557. It was formerly believed, however, that there might be a tax fall- 
ing in neither class, which Congress might levy i in any manner it saw fit. See Hylton 
2. ates States, 3 Dall. (U. S.) 171, 173, 176. See 1 Story, on the ConstITUTION, 
5 

Chat bc. dt MT ch 

* Art. I, Sec. 8, cl. 1. 

4 Sup. Ct. Off., No. 140, decided January 24, 1916. See RECENT CasEs, p. 558. 

5 Mr. Madison records: “Mr. King asked what was the precise meaning of direct 
taxation. No one answered.” See Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 


429, 563. 
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economic test; and according to Locke, Turgot, and the physiocrats, 
whose views were widely accepted in the eighteenth century, the only 
possible direct tax would be on realty or the income therefrom,® because 
of their belief that the burden of all taxes ultimately falls on the land. 
The question was first presented to the Supreme Court in Hylton v. 
United States.’ In that case, the court, composed almost entirely of 
members of the Constitutional Convention, held that an unapportioned 
tax on carriages kept for personal use or for hire was valid, and stated that 
direct taxes, in the constitutional sense, included only a capitation, or 
poll tax, and a tax on land. They expressly refused to decide the status 
of a tax on the produce of land.* This ruling was followed in a number 
of later decisions, in which a tax on the income of insurance companies,° 
a tax on bank note circulation,!® a real estate succession tax," and 
finally, in Springer v. United States," a general income tax were held 
valid without apportionment. The only taxes apportioned by Congress 
were those on real estate and on slaves." 

Thus, the rule announced in the Hylton case became the settled inter- 
pretation of the constitutional provisions, and was accepted by all the 
text-writers on the subject. In 1895, however, the Supreme Court, in 
the famous case of Pollock v. Farmers’ Loan & Trust Co., decided by a 
majority of six to two, that a tax on the income from land, being in sub- 
stance a tax on the land itself, was a direct tax. On rehearing,'* it was 
further held by a vote of five to four, that the same rule must apply to a 
tax on the income from personalty, since, on the test of shiftableness, no 
distinction could be made between a tax on the ownership of realty, and 
one on the ownership of personalty. The Hylton case was rather sum- 
marily dismissed, as not covering the point at issue.!” It was said in the 


first hearing that Springer v. United States was not in point, because 
only the question as to income from realty was before the court; !* on 
rehearing, the case was not mentioned by the majority. This decision 





6 See 24 Harv. L. REV. 31, 33. 

7 3 Dall. (U. S.) 171. The decision went on the ground of the manifest absurdity 
and injustice of apportioning a tax on carriages or similar commodities, as well as on 
the supposed technical meaning put on “direct taxes” by the framers of the Constitu- 
tion. 

8 By Paterson, J., 3 Dall. (U. S.) 171, 177. 

® Pacific Insurance Co. v. Soule, 7 Wall. (U. S.) 433. 

10 Veazie v. Fenno, 8 Wall. (U. S.) 533. 

1 Scholey v. Rew, 23 Wall. (U. S.) 331. 

2 Springer v. United States, 1o2 U. S. 586. 

3 For a list of the direct taxes levied previous to 1880, see Springer v. United States, 
102 U. S. 586, 508. 

The inclusion of slaves in these taxes is to be explained on the ground that slaves 
were regarded as realty in many of the slave-holding states. See Springer v. United 
States, 102 U. S. 586, 509. 

14 See Kent, CoMMENTARIES, Holmes’ ed., 254; 1 Story, on the ConsTITUTION, 5 ed., 
§ 955; Cootey, ConsTITUTIONAL LimmTatTions, 7 ed., 686. 

18 157 U.S. 429. In this case, as in the Brushaber case, the suit was brought by a 
stockholder to enjoin the corporation from paying the tax. The dissent believed that 
the injunction could not be granted, since an injunction against the payment of taxes 
is forbidden by Rev. Star., § 3224, U. S. Comp. Stat., § 5947. The majority, however, 
took the other view without argument. 

16 158 U.S. 6or. 

17 [bid., 626. 

8 157 U.S. 429, 579. 
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has been much criticised, both because it overthrew a well-settled rule 
of construction, and disregarded the intention of the framers of the 
Constitution,!® and because since an apportioned income tax was im- 
practicable, it prevented the government from availing itself of this 
valuable source of necessary income.” 

The difficulty thus created was finally met by the adoption of the 
Sixteenth Amendment, which was immediately followed by the Tariff 
Act of 1913,” providing for a graduated tax on all incomes over $4000, 
with certain exemptions, and imposing on all corporations a duty to 
retain and pay over the tax due on the interest from corporate bonds and 
mortgages. The plaintiff in the Brushaber case attacked the constitu- 
tionality of the tax, on the ground that, as it did not comply with the 
provisions of the Amendment, since the words “income from whatever 
source derived” forbade exemptions, it was a direct tax which must be 
apportioned under the rule of Pollock v. Farmers’ Loan & Trust Co.” 
The court decided, however, that the tax was within the scope of the 
Amendment, the words in question having been introduced merely to do 
away with the distinction between income from property and professional 
earnings made in the Pollock case. It was also claimed that the tax, if 
indirect, violated the uniformity rule, and that the progressive tax based 
on wealth, and the duty imposed on corporations, were in conflict with 
the due process clause of the Fifth Amendment. It is well settled, how- 
ever, that the due process clause is not a limitation on the taxing power 
of Congress,” unless the classification is so arbitrary as to amount to a 
real confiscation of property. Moreover, it is clear that only geographi- 
cal uniformity is necessary to satisfy the requirements of Article I, Sec- 
tion 8.% Thus, the unanimous opinion of the court in upholding the 
constitutionality of the tax is unquestionable, whether the Amendment 
is regarded as authorizing an exception to the rule of apportionment, 
or as definitely classifying the income tax as indirect. 





Is LEGAL OR MorAL WRONG INVOLVED IN THE “KNOWLEDGE OF 
RIGHT AND WRONG” TEST OF INSANITY? — In an opinion of marked force 
and ability, the New York Court of Appeals, speaking through Judge 





19 See o Harv. L. REv. 198; 20 Harv. L. REv. 280; 24 Harv. L. REv. 31. 

20 The practical effect of the decision seems to have been much less than might have 
been expected. Four years later, the Supreme Court, in Knowlton v. Moore, 178 
U. S. 41, sustained an unapportioned succession tax on land. And, in 1911, in Flint ». 
Stone, Tracy Co., 220 U. S. 107, a tax upon the business of corporations, measured by 
the entire net income, was unanimously upheld. In both these decisions, the court 
distinguished the Pollock case on the ground that the tax there discussed was imposed 
on property because of its ownership, while in these cases it was a tax on the right to 
use property in a certain way. But the distinction seems more formal than substantial. 
See 24 Harv. L. REv. 563. 

21 Sec. II, ch. 16, 38 U. S. Stat. at L. 166. 

2 158 U. S. 601, 635. 

% Patton v. Brady, 184 U. S. 608; McCray v. United States, 195 U. S. 27, 61; Bil- 
lings v. United States, 232 U.S. 261, 282. 

* Head Money Cases, 112 U. S. 580, 594; Knowlton v. Moore, 178 U. S. 41, 83; 
Patton v. Brady, 184 U. S. 608, 622; Flint v. Stone, Tracy Co., 220 U. S. 107, 158; 
Billings v. United States, 232 U. S. 261, 282. 
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Cardozo, has given a broad construction to the narrow statutory test of 
insanity in force in that state. In the case under discussion, the trial 
court had excluded the defense that the accused, though he knew he 
was committing the legal crime of murder, insanely believed that he 
acted under the direct command of God. Conviction was affirmed be- 
cause the record contained an admission that the defendant was sane, 
but the ruling of the trial court was disapproved in an elaborate dictum, 
which will doubtless have the effect of establishing the New York rule. 
People v. Schmidt, 216 N. Y. 324. 

The New York Penal Law ! adopts the language of McNaghten’s Case,? 
which gives a defense to insane persons only when they did not know the 
nature or quality of the act they were doing, or did not know “that the 
act was wrong.” It seems that the judges in McNaghten’s Case, who only 
stated the law as they found it, understood “wrong” as meaning only 
legal wrong.’ Judge Cardozo, however, considers the word to have the 
broader signification of moral, as well as legal wrong. Some reliance is 
placed on English cases where the jury were charged in general terms 
that the accused must have known the act to be “contrary to the laws 
of God and man,” or must have understood the “wickedness”’ of his act, 
and other similar phrases. But in the ordinary case it is really not neces- 
sary to distinguish legal from moral wrong, and courts may incline to use 
such general expressions rather than burden the jury with unnecessary 
technical refinements. On the other hand, if the few reported American 
cases that are either decisive or explicit reflect the meaning of the rest, 
the ambiguous language of the state courts of to-day refers to “wrong” 
in its broader interpretation. The penal codes of the various states ® 
are as silent on the question as that of New York, but of the foreign codes 
that have adopted substantially the same test six expressly use the words 
“criminality” or “illegalitv.”” whereas only two define “wrong” in its 
moral sense.® 


1 § 1120. 2 ro Cl. & F. 200. 

3 In the debate in the House of Lords prior to asking the opinions of the judges on 
the McNaghten Case, Lord Brougham said “he knew the learned judges used the 
phrase with reference to the commands of the law.” 67 HANsARD’s DEBatTEs, Third 
Series, 732. See also the opinions in accord in OPPENHEIMER, CRIMINAL RESPONSIBIL- 
ITy oF Lunatics, 34 f., 142, and 148 ff., and in Stroup, Mens REA, 73-77. See 
Woop Renton, LAW oF AND PRACTICE IN LUNACY, 902, for the other view. The 
doubt on the subject is due largely to ambiguous phrases used in charges to juries. See 
Bellingham’s Case, I. Cottinson, Lunacy, 636, 673; Regina! v. Townley, 3 F. & F. 
839; Regina v. Layton, 4 Cox C.C. 149. But compare the explicit language of Bram- 
well’s charge in Regina v. Dove, cited in Woop Renton, LAW OF AND PRACTICE IN 
Lunacy, gor: “You must be satisfied that he had not a sufficient degree of reason to 
know he was doing an act which was wrong. Of course, that means doing an act pro- 
hibited by law. . . .” It is interesting to know how Sir J. F. Stephens would have 
charged the jury on the facts of the principal case. In his HistoRY OF THE CRIMINAL 
Law, II, p. 160, in a note he says: “My own opinion however is that if a special divine 
order were given to a man to commit murder I should certainly hang him for it unless 
I got a special divine order not to hang him.” 

4 Kearney v. State, 68 Miss. 233, 241, 8 So. 292, 294, seems to be the only direct 
decision, but in the charge in Guiteau’s Case, 10 Fed. 161, 182, the court said: “If a 
man sincerely believes he has a command from the Almighty to kill, it is difficult to 
understand how a man can know it is wrong to do it.” Usually the language of the 
courts is loose and indefinite. See State v. Jackson, 87 S. C. 407, 415, 69 S. E. 883, 886. 

5 Collected in 3 JouRNAL OF CRIMINAL Law, 890, and 4 Jd., 67. 

§ Collected in OPPENHEIMER, CRIMINAL RESPONSIBILITY OF LUNATICS, c. 3. 
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In theory, legal wrong would seem the proper interpretation. If the 
law is to be an efficient preventive of crime, all who could be deterred 
should be threatened with its sanctions.’ Only with the irresponsible, 
against whom the threat of the law is vain, must the law have recourse to 
the hope of a cure by the psychopaths. Irresponsibility results from an 
absence of choice, that is, where mental disease or infirmity either in- 
hibits the ability to choose or affects the understanding of the alterna- 
tives. It is true, the McNaghien test has been criticised as looking only 
to the understanding and ignoring the volition element, and some courts 
have consequently recognized irresistible impulse as a defense negativing 
a voluntary choice.* But that possibility is admittedly excluded in New 
York by the code provision.’ If, then, the supposed command of God, 
in the principal case, was irresistible, there would be no defense under 
the code on that ground. If resistible, then it is a case of one who vol- 
untarily broke the law of the land for moral reasons, and in this respect 
the insane man is in no better position than the Mormon who feels im- 
pelled by divine command to commit bigamy.!’ For the law is not con- 
cerned with insanity as such, but only as it bears on the responsibility 
of the actor. In each case the defendant has made his choice, with a 
capacity to understand and obey the law, and he should be visited with 
its penalties. 

It is entirely natural that the court should chafe at the narrowness of 
the statutory test, and seek to give it the broadest interpretation. Our 
attitude toward the insane defendant has undergone a change. A 
hundred years ago courts were presented with the alternatives of hanging 
the defendant or of casting him into a madhouse; there was little room 
for mercy in the choice. But to-day the defendant can be sent to a hos- 
pital in hope of a cure; and the danger is that mercy will exaggerate the 
hope. However, the construction adopted would cover only a small and 
anomalous class of cases of questionable expediency, and would leave un- 
removed the essential objection to the McNaghten test. The proper 
direction for reshaping the law on this subject is the adoption, not of any 
legal test however broad, but of the recommendations of the American 
Institute of Criminal Law and Criminology." Let the psychopathic ex- 
perts, chosen by the impartial court, examine the defendant as a patient 
and tell the jury how his alleged mental disease had impaired his under- 
standing and volition in respect to the act charged; let the court charge 
the juty as to what understanding and volition are necessary to the 
crime; then let the jury measure the facts by the legal requirements. 
Such a division of labor would abate somewhat the long-standing conflict 
between the legal and medical professions, recognizing, as it does, the 
distinctness of the legal and medical problems involved. 





7 See Lord Bramwell, “Insanity and Crime,” 18 NINETEENTH CENTURY, 893. 

8 Plake v. State, 121 Ind. 433, 23 N. E. 273. For further citations, see 3 WITTHAUS 
& BECKER, MEDICAL JURISPRUDENCE, 2 ed., 450 and 455. 

® See Flanagan v. People, 52 N. Y. 467; People ». Wood, 126 N. Y. 249, 268, 27 
N. E. 362, 367. 

10 Reynolds v. United States, 98 U. S. 145. 

11 See REPORT OF COMMITTEE B, 1911, 2' JOURNAL OF CRIMINAL LAW, 521, 525. 
Alabama (Parsons v. State, 81 Ala. 577, 2 So. 854) and New Hampshire (see Doe, J., 
in State v. Pike, 49 N. H. 399, 408) have progressed so far as to abolish the legal tests 
for insanity, but they both lack the important feature of an impartial selection of the 
experts by the court. 
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UNIFORM CONSTRUCTION OF THE UNiFoRmM Acts. — With the wide- 
spread adoption of the growing number of Uniform Acts, recommended 
by the Commissioners on Uniform State Laws, the question of what 
principles should be applied by the courts in their construction is be- 
coming increasingly important. In a recent case before the Supreme 
Court it was urged that the Uniform Warehouse Receipts Act was but 
a step in the development of the state law, and that prior decisions of 
the state court were safe guides to its construction; -but the court re- 
jected that view, and so interpreted the act as to accomplish as far as 
possible its fundamental purpose to bring the law of the state into har- 
mony with the commercial law of the whole country. Commercial Na- 
tional Bank of New Orleans v. Canal-Louisiana Bank & Trust Co., Sup. 
Ct. Off., No. 117.1 

The Conference of Commissioners on Uniform State Laws held its 
first meeting in 1892.? Since that time it has approved and recommended 
for adoption by the states fifteen Uniform Acts.’ The purpose of the 
Conference is to secure uniformity of law on matters which from their 
nature are largely interstate, by voluntary action on the part of all the 
states, since this end is unattainable through the federal government 
because of constitutional limitations.* But obviously, if the courts 
place diverse constructions on the statutes so as to perpetuate former 
local doctrines, this attempt to bring order out of chaos will fail of suc- 
cess.2 Uniformity of the “judge-made law” is as essential as uniformity 
of the statute law. In many cases the courts have recognized the pur- 
pose of the Uniform Acts, and have construed them liberally, examining 
decisions from other courts under the same sections of the acts in order 
to secure uniformity, even though this may have necessitated a change 


from the old rule in their own state. But a number of courts have ig- 





1 For a more complete statement of this case, see RECENT CASES, p. 561. 

2 See PROCEEDINGS OF THE TWENTY-FIFTH CONFERENCE OF COMMISSIONERS ON 
Untrorm STATE Laws, Aug. 1915, p. 1. 

3 Thid., p. 139. 

4 See 36 Am. Bar Ass’n REP. 897, 808. 

5 Mr. Justice Hughes forcibly expressed this danger in the principal case, p. 6: 
“Tt is apparent that if these Uniform Acts are construed in the several states adopting 
them according to former local views upon analogous subjects, we shall miss the 
desired uniformity and we shall erect upon the foundation of uniform language sep- 
arate legal structures as distinct as were the former varying laws. . . . [The Uni- 
form Act] should not be regarded merely as an offshoot of local law.” 

6 Under the Uniform Bills of Lading Act. Roland M. Baker Co. v. Brown, 214 
Mass. 196, 100 N. E. 1025. 

Under the Uniform Sales Act. Pope v. Ferguson, 82 N. J. L. 566, 83 Atl. 353. 

Under the Uniform Warehouse Receipts Act. Kershaw v. Booth Fisheries Co., 
177 Ill. App. 117. 

Under the Negotiable Instruments Law. Wirt v. Stubblefield, 17 App. D. C. 283; 
Vander Ploeg v. Van Zuuk, 135 Ia. 350, 112 N. W. 807; Mechanics’ & Farmers’ 
Savings Bank ». Katterjohn, 137 Ky. 427, 125 S. W. 1071; Vanderford v. Farmers’ 
& Mechanics’ National Bank of Westminster, 105 Md. 164, 66 Atl. 47; Union Trust 
Co. ». McGinty, 212 Mass. 205, 98 N. E. 679; Walker ». Dunham, 135 Mo. App. 396, 
115 S. W. 1086; Rockfield v. First National Bank of Springfield, 77 Oh. St. 311, 83 
N. E. 392; Felt ». Bush, 41 Utah 462, 126 Pac. 688; Trustees of American Bank of 
Orange v. McComb, 105 Va. 473, 54 S. E. 14; Columbian Banking Co. ». Bowen, 
134 Wis. 218, 114 N. W. 451; First National Bank of Shawano ». Miller, 139 Wis. 126, 
120 N. W. 820, and cases cited in n. 18. 
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nored the ideal’ and have placed a strict construction on the acts, in’ . 
favor of the law as declared in their own decisions before the adoption 
of the statutes, often without any examination of the decisions in other 
states.® 

As the Negotiable Instruments Law is the oldest and the most widely 
adopted of the Uniform Acts,® it has been interpreted the most fre- 
quently; but the way the courts deal with it typifies their attitude 
toward the others. The Louisiana court, overlooking the Negotiable 
Instruments Law and following the former rule of the state, held that 
an anomalous indorser was presumed to be, not an indorser, but a surety.!° 
The Nebraska court decided that a check was still an assignment under 
the law," clinging to its former doctrine and citing no cases from other 
jurisdictions, though Virginia had previously reached the opposite con- 
clusion.” Other courts have failed to refer to the law at all in cases 
to which it applied.’ The New York courts have been among the worst 
offenders, frequently ignoring the law entirely, and very rarely citing 
any decisions except their own former ones. They have been very 
reluctant to admit that any former rules are changed by the law.” 





7 These courts disregard the express provision for uniform construction contained 
in the commercial acts. The Uniform Warehouse Receipts Act, § 57: “This act shall 
be so interpreted and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it.” A similar provision is contained in the Uni- 
form Sales Act (§ 74) and in the Uniform Bills of Lading Act. The Negotiable In- 
struments Law is entitled: ‘A General Act Relating to Negotiable Instruments (being 
an Act to Establish a Law Uniform with the Laws of Other States on that Subject).” 
See WILLISTON, SALES, § 617; BRANNAN, NEGOTIABLE INSTRUMENTS Law, 2 ed., 1. 
See 39 Am. Bar Ass’N REP. 1068; 2 Am. Bar Ass’N JouRNAL, No. 1, pp. 60-78. 

8 Holliday State Bank v. Hoffman, 85 Kan. 71, 116 Pac. 239; First National Bank 
of Lisbon v. Bank of Wyndmere, 15 N. D. 299, 108 N. W. 546. See also cases cited in 
notes 11, 14, 19. See 34 Am. Bar Ass’N REP. 1030; 39 Jd., 1065, 1067. 

® The Negotiable Instruments Law was approved by the Commissioners on Uni- 
form Laws in 1896, and had been adopted in forty-seven jurisdictions in August, 1915. 
See PROCEEDINGS OF THE TWENTY-FIFTH CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE Laws, pp. 139, 141; 39 AM. Bar Ass’N Rep. 1085. 

10 John M. Parker & Co. v. Guillot, 118 La. 223, 42 So. 782; Hackley State Bank 
v. Magee, 128 La. 1008, 55 So. 656. The Negotiable Instruments Law, §§ 63, 64, 
governs this point. See BRANNAN, NEGOTIABLE INSTRUMENTS LAw, 2 ed., 75, 76. 

1 Farrington v. F. E. Fleming Commission Co., 94 Neb. 108, 142 N. W. 297. 
This case is criticised in 27 Harv. L. Rev.177. The result is directly opposed to the 
express words of the Negotiable Instruments Law, § 189. See BRANNAN, NEGOTIABLE 
INSTRUMENTS Law, 2 ed., 155. 

2 Baltimore & Ohio R. Co. ». First National Bank of Alexandria, 102 Va. 753, 
47 5. E. 837. 

18 First National Bank of Lisbon v. Bank of Wyndmere, 15 N. D. 299, 108 N. W. 
546; Tamlyn ». Peterson, 15 N. D. 488, 107 N. W. 1081; Walters v. Rock, 18 N. D. 45, 
115 N. W. 511; Polhemus v. Prudential Realty Corporation, 74 N. J. L. 570, 67 
Atl. 303; Heavey v. Commercial National Bank of Ogden City, 27 Utah 222, 75 Pac. 
727; Yakima Valley Bank v. McAllister, 37 Wash. 566, 79 Pac. 1110. 

4 Birmingham Trust & Savings Co. v. Whitney, 95 N. Y. App. Div. 280, 88 N. Y. 
Supp. 578; Oriental Bank v. Gallo, 112 N. Y. App. Div. 360, 98 N. Y. Supp. 561; 
Haddock, Blanchard & Co. v. Haddock, 118 N. Y. App. Div. 412, 103 N. Y. Supp. 584; 
Williamsburgh Trust Co. ». Tum Suden, 120 N. Y. App. Div. 518, 105 N. Y. Supp. 
335; Hyman v. Doyle, 53 N. Y. Misc. 597, 103 N. Y. Supp. 778; Citizens’ Savings 
Bank v. Couse, 68 N. Y. Misc. 153, 124 N. Y. Supp. 79. 

16 “We may take judicial notice that the commission appointed to revise and 
codify the statutes was created, in the main, to codify existing laws, and not make new 
rules; and certainly it was never intended that settled usages in respect of commer- 
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As an illustration, the New York doctrine that one receiving a note as 
collateral security for a preéxisting debt was not a holder for value,"® 
was declared by the first case after the adoption of the law to be 
changed,” the result which was reached by courts of other states which 
had previously held the New York view; '* but later New York cases, 
not citing decisions from any other jurisdiction, held the former rule not 
altered by the law.’ The point has not yet been directly decided by 
the Court of Appeals, so that the final result in New York is still uncer- 
tain.?° 

The Commissioners on Uniform Laws recognized the menace to uni- 
formity in the growing divergence in judicial interpretation, and in 
1913 they appointed a Committee on Uniformity of Judicial Decisions 
to combat this tendency.” This committee has not only brought the 
need of a uniform construction to the attention of every court of last 
resort in the United States, but is also tabulating all the decisions ren- 
dered under the commercial acts, and on request furnishes references of 
all the cases under any section of any act to the courts. The prin- 
cipal case, throwing the influence of the Supreme Court vigorously on 
the side of uniform construction, is an encouraging sign. It is to be 
hoped that all the courts will come to recognize the purpose of the acts 
to secure uniformity, and after freely examining decisions from other 





cial paper, founded upon decisions covering a period of eighty years and uniform in 
application, should be overthrown in the construction of ambiguous and obscure expres- 
sions used by such a body.” Sutherland ». Mead, 80 N. Y. App. Div. 103, 109, 80 
N. Y. Supp. 504, 509. i ' 

16 Coddington v. Bay, 20 Johns. 637, is the leading case for the old New York rule. 

17 Brewster v. Shrader, 26 N. Y. Misc. 480, 57 N. Y. Supp. 606. The Negotiable 
Instruments Law, §§ 25, 27, governs this point. See BRANNAN, NEGOTIABLE IN- 
STRUMENTS Law, 2 ed., 32 ff. It seems clear that the law was intended to change 
the old New York rule on this point and bring it into uniformity with the prevailing 
doctrine. 

18 Graham v. Smith, 155 Mich. 65, 118 N. W. 726; State Bank of Freeport ». 
Cape Girardeau & C. R. Co., 172 Mo. App. 662, 155 S. W. 1111. See Brooks ». Sulli- 
van, 129 N. C. 190, 39 S. E. 822. In Payne v. Zell, 98 Va. 294, 36 S. E. 379, the court 
said that whatever the rule had been at common law, the Negotiable Instruments 
Law had settled it in accord with the above cases. 

19 Sutherland v. Mead, 80 N. Y. App. Div. 103, 80 N. Y. Supp. 504; Roseman »v. 
Mahony, 86 N. Y. App. Div. 377, 83 N. Y. Supp. 749; Hover v. Magley, 48 N. Y. 
Misc. 430, 96 N. Y. Supp. 925. Cf. Im re Hopper-Morgan Co., 154 Fed. 249. See 
criticism of above cases in 27 Am. Bar Ass’N REP. 658; 34 Id., 1034 ff. 

20 In later New York cases there are dicta to the effect that the Negotiable In- 
struments Law has changed the former New York rule. See King v. Bowling Green 
Trust Co., 145 N. Y. App. Div. 398, 402, 129 N. Y. Supp. 977, 980; Broderick & 
Bascom Rope Co. v. McGrath, 81 N. Y. Misc. 199, 201, 142 N. Y. Supp. 497, 408. 
And it is fair to say that the more recent New York decisions show a more liberal 
disposition toward the Uniform Acts. Van Vliet v. Kanter, 139 N. Y. App. Div. 603, 
124 N. Y. Supp. 63; King v. Bowling Green Trust Co., 145 N. Y. App. Div. 398, 
129 N. Y. Supp. 977; Casper v. Kuhne, 79 N. Y. Misc. 411, 140 N. Y. Supp. 86. 
“The desirability of uniformity in the laws of various states with reference to negoti- 
able instruments is so obvious, and the legislative intent to harmonize our theretofore 
conflicting decisions with those of other jurisdictions is, to my mind, so clearly ex- 
pressed, that full effect should be given thereto.” Broderick & Bascom Rope Co. »v. 
McGrath, 81 N. Y. Misc. 199, 201, 142 N. Y. Supp. 497, 498. 

21 See 34 Am. Bar Ass’N REP. 1051 ff.; 38 Id., 1009 ff.; 39 Id., 1065. 

2 See 38 Am. Bar Ass’N REP. 980. 

% See PROCEEDINGS OF THE TWENTY-FIFTH CONFERENCE OF COMMISSIONERS ON 
Untrorm STATE Laws, p. 202; 39 AM. Bar Ass’N REP. 1067, 1068. 
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states will construe the acts liberally so as to bring their own decisions 
into accord. Not till then will there be actual uniformity of law. 





Is A MAn’s ILLEGAL PLACE oF Business His CastLE? — Although 
under the early law a plea of self-defense to a charge of homicide could 
not be availed of, and the jury were allowed to convict, leaving the pris- 
oner to the mercy of the king, it gradually came to pass that the plea 
was accepted as a valid legal defense.! As the killing is not in self-defense, 
unless it reasonably appears to the assailed that there is no other way of 
saving his life? the assailed must “retreat to the wall’ before any right 
of self-defense can arise. Such is the law in many jurisdictions to-day.’ | 

But from the earliest times there has been something sacred about the 
dwelling house. ‘A man’s house is his castle” is not an’ overstatement 
of the rights of the householder.* His house is more than his castle; it is 
his “wall” from which he has no duty to retreat when attacked.® Al- 
though there are conflicting statements in the books, the doctrine that 
a man when assailed in his own house, rather than flee, may kill to save 
his life, is probably not based on the theory that the homicide is justi- 
fiable as preventing an attack on property, but that it is excusable be- 
cause committed in self-defense. What the householder is protecting is 





1 In a case in Y. B. 4 HEN. VII, 2, the bar claimed that a pardon was unnecessary, 
but the justices were of a contrary opinion. In Y. B. 26 HEN.VIII, 5, the prisoner was 
released without a pardon. See Professor Beale’s article, “Retreat from a Murderous 
Assault,” 16 Harv. L. REv. 567-573; also 2 PoLttock AND MAITLAND, History oF 
ENGLISH Law, 476-483. 

- 2 See charges to jury, Regina v. Symondson, 60 J. P. 645; Regina v. Smith, 8 C. 

P. 160. 

3 Allen v. United States, 164 U.S. 492, 497; State v. Donelly, 69 Ia. 705, 27 N. W. 
369; State v. Rheams, 34 Minn. 18, 24 N. W. 302. See Keith v. State, 97 Ala. 32, 
11 So. 914. See also 4 BL. Com. 185, “The party assaulted must therefore flee as far 
as he conveniently can, either by reason of some wall, ditch, or other impediment; or 
as far as the fierceness of the assault will permit him.” 

4 See 1 Hate P. C. 487, “For his house is his castle of defense.”” Meade’s and Belt’s 
case, 1 Lewin C. C. 184, 185, Holroyd, J. (charging jury), “for a man’s house is his 
castle, and therefore in the eye of the law it is equivalent to an assault.” 

5 Alberty v. United States, 162 U. S. 499, 505; People v. Tomlins, 213 N. Y. 240, 
107 N. E. 496; Brinkley v. State, 89 Ala. 34, 8 So. 22; State v. Patterson, 45 Vt. 308, 
318; Elder v. State, 69 Ark. 648, 657, 65 S. W. 938, 941; People v. Newcomer, 118 
Cal. 263, 272, 50 Pac. 405, 409; People v. Lewis, 117 Cal. 186, 193, 48 Pac. 1088, 
1090; State v. Middleham, 62 Ia. 150, 154, 17 N. W. 446, 447; Estep v. Commonwealth, 
86 Ky. 39, 4S. W. 820; Wright v. Commonwealth, 85 Ky. 123, 132, 2 S. W. 904, 908; 
State v. O’Brien, 18 Mont. 1, 11, 43 Pac. tog1, 1093. See Regina v. Symondson, 
60 J. P. 645. See also Prof. Beale, “Retreat from a Murderous Assault,” 16 Harv. 
L. REV. 567, 579; Prof. Beale, “Homicide in Self-defense,” 3 Cot. L. REv. 526, 540. 
The doctrine that a man’s house is his castle has been extended in a few jurisdictions 
in the United States to cover not only the house itself, but also the surrounding prem- 
ises. Beard v. United States, 158 U. S. 550, 559; Baker v. Commonwealth, 93 Ky. 
302, 19 S. W. 975; Naugher ». State, 105 Ala. 26, 17 So. 24. See Rex v. Scully, 1 C. 
& P. 37- But see Thomas »v. State, 69 So. 315 (Ala.) 

6 *.. om speaks as if homicide in warding off a murderous attack in the dwelling 
hor .¢ was justifiable rather than excusable. “Item erit si quis Hamsokne quae dicitur 
in asio domus, contra pacem domini regis in domo sua se defenderit, et invasor occisus 
fuerit, impersecutus et inultus remanebit, si ille quem invasit aliter se defendere non 
potuit, dicitur enim quod non est dignus habere pacem qui non vult observare eam.” 
BractTon, F 144 b. This seems to imply that reasons other than self-defense are be- 
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not the house but his own life. So where the doctrine has been held to 
cover a man’s place of business the same principles should apply.’ 
Yet in a recent case the Alabama Supreme Court held that where a 
man is attacked at his illegal liquor still, he is bound to retreat. Hill 
v. State, 69 So. 941, 946 (Ala.).8 It was said that because the business 
is illegal the owner has no legal right on the premises. But the illegality 
of a business does not abrogate the owner’s rights in this respect; and 
if a man’s place of business is as much his castle as his dwelling house, 
he has, as against private persons, a legal right there whether or not the 
business is unlawful. However, the decision in the principal case may 
perhaps be due to a revulsion of feeling against the view held in many 
jurisdictions that one man’s “honor” is worth more than another’s life 
— a doctrine which is the logical result of denying that there is any duty 
to retreat when one is attacked in a place where he has a legal right to 
be.!° That one man may stand on his rights at the expense of another’s 
life is a doctrine which, although it finds some support in continental 
law, seems contrary to the principles of the common law and to modern 
ideas concerning the sacredness of human life." After all, it may well 





hind the exception. But it is clear that homicide in defense of the house was not con- 
sidered justifiable unless the attack was felonius. See 1 HALE P. C. 487; 4 Br. Com. 
180. And the right of the assailed to stand his ground in his own house is therefore a 
right of self-defense merely. See 1 Hate P. C. 486; Rex »v. Scully, 1 C. & P. 3109; 
State »v. Patterson, 45 Vt. 308, 320; Prof. Beale, ‘‘Homicide in Self-defense,” 3 Cot. 
L. REv. 526, 541. 

7 Many American jurisdictions have held the right of self-defense to be the same 
in the place of business as it is in the dwelling house. Askew v. State, 94 Ala. 4, 10 
So. 657 (livery stable); Willis v. State, 43 Neb. 102, 114, 61 N. W. 254, 258 (saloon); 
Bean v. State, 25 Tex. App. 346, 357, 8 S. W. 278, 279 (cotton gin); Sparks ». Com- 
monwealth, 89 Ky. 644, 651, 20 S. W. 167, 168 (store); Tingle ». Commonwealth, 11 
Ky. L. Rep. 224, 11 S. W. 812 (office); Foster v. Territory, 56 Pac. 738 (Ariz.) 
(saloon). See Morgan v. Durfee, 69 Mo. 469, 4709 (office). But see contra, Hall v. Com- 
monwealth, 94 Ky. 322, 325, 22 S. W. 333, 334 (grocery store); State v. Smith, 100 
Ia. 1, 6, 69 N. W. 269, 270 (store). The fact that the parties are codwners is not 
important. Jones v. State, 76 Ala. 8, 16. A servant’s right is probably as good as the 
owner’s. See Stevens »v. State, 138 Ala. 71, 83, 35 So. 122, 126; Perry v. State, 94 
Ala. 25, 10 So. 650. 

8 The defendant and the deceased were joint owners of the still. The refusal of the 
trial court to give a charge omitting reference to the duty to retreat was sustained 
by the Supreme Court. 

® In People v. Rector, 19 Wend. (N. Y.) 569, the defendant conducted a bawdy 
house, where he also resided. The court (p. 591) said that though the’ business was il- 
legal, the house was nevertheless the defendant’s castle. 

10 Runyan »v. State, 57 Ind. 80; Foster v. State, 8 Okla. Cr. 139, 150, 126. Pac. 835, 
839; La Rue v. State, 64 Ark. 144, 41 S. W. 53; State v. Petteys, 65 Kan. 625, 70 
Pac. 588. See State v. Bartlett, 170 Mo. 658, 668, 71 S. W. 148, 151; Hammond 2. 
People, 199 Ill. 173, 182, 64 N. E. 980, 983; Fowler v. State, 8 Okla. Cr. 130, 135, 126 
Pac. 831, 833. For a vigorous criticism of this doctrine, see Prof. Beale, “Retreat From 
a Murderous Assault,” 16 Harv. L. REv. 567, 576-582. 

11 The German law is that there is no duty to retreat unless the assailant is irre- 
sponsible, as in such case to retreat would be without “shame.” The reasoning is that 
an innocent man’s rights should not be restricted in favor of a wrongdoer (“Wie 
diirfte zur Schonung eines solchen Angreifers der Angegriffene in der Freiheit seines 
Tuns und Lassens beschrinkt werden?”). See VERGLEICHENDE DARSTELLUNG DES 
DEUTSCHEN UND AUSLANDISCHEN STRAFRECTHS, 266-267, 281-283. In France there 
is no right of self-defense if there is any other way out except by flight. It appears in 
general that on the continent there is no duty to retreat and the tendency is to give the 
assailant fewer concessions. See 2 VERGLEICHENDE DARSTELLUNG DES DEUTSCHEN 

























































546 HARVARD LAW REVIEW 


be more honorable to flee, when consistent with safety, than to kill; 
and it is not always cowardly, in resisting the impulses of the native 
blood, to be too proud to fight. 

Although the doctrine that the dwelling house may be a fortress of 
defense is perhaps a survival from feudal times, it is firmly imbedded 
in our law to-day. But it is submitted that the extension of this excep- 
tion to the “duty-to-retreat”’ rule to cover the place of business has been 
unwise, and should be strictly limited. In a sparsely settled country 
it is indeed monstrous that a man should be forced to flee from his home, 
but under conditions of average city life to-day there is less justification 
for the “castle” doctrine; and the conception of one being forced to 
run from his office or saloon rather than kill an assailant fails to shock 
excessively. It is rather more shocking to contemplate the possibility 
of the rule as to the duty to retreat being eaten up by the exception. 
Therefore, the Alabama decision is commendable in limiting the asserted 
right of one who is attacked to stand his ground at all costs. 
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ApMIRALTY — TorTS — APPLICATION OF GENERAL AVERAGE TO LIABILITY 
FOR A TorT COMMITTED IN SAVING THE Sur. — The plaintiff’s ship was in 
imminent danger of sinking, and the master was obliged to run her against a 
dock, as an alternative to running her aground, which would probably have 
involved even greater loss. The plaintiffs, having been forced to pay for the 
damage to the dock, now sue the owners of the cargo for a general average 
contribution to this payment. Held, that they may recover. Austin Friars 
Steamship Co. v. Spillers & Baker, [1915] 3 K. B. 586. 

General average includes only the expenses incurred as a result of a volun- 
tary act of the master in saving the ship or cargo from extraordinary perils. 
See The Star of Hope, 9 Wall. (U. S.) 203, 228. The tendency of the courts is 
to give large latitude to the master’s judgment, provided only he acts reason- 
ably in the emergency. Shepherd v. Kotigen, 2 C. P. D. 578; Norwich & N.Y. 
Transportation Co. v. Insurance Co. of North America, 118 Fed. 307. And a 
contribution is allowed for even consequential results of a general average 
act. Thus contribution was allowed for the lesses of an unadvantageous sale 
of cattle forced by the entering of a quarantined port for repairs. Anglo- 
Argentine, etc. Agency v. Temperley Shipping Co., [1899] 2 Q. B. 403. And 
where water used to extinguish a fire caused the grain in the cargo to swell, a 
general average contribution was allowed for damage thereby resulting to the 
ship. Lee v. Grinnell, 5 Duer (N. Y.) 400, 427. It is clear, therefore, that the 
tort liability in the principal case was a proper subject of general average. The 
case also involves a contribution between joint tortfeasors, since the master 
acted as agent of the owners of both the ship and cargo. Amnglo-Argentine, etc. 
Agency v. Temperley Shipping Co., supra, 409. See Ralli v. Troop, 157 U. S. 
386, 420. Such a contribution is generally allowed in admiralty. See The 
Sterling & The Equator, 106 U.S. 647. See 24 Harv. L. REv. 150. Even at 


UND AUSLANDISCHEN STRAFRECHTS, 303-327. The common-law point of view is well 
expressed by Blackstone: “And though it may be cowardice in time of war between 
two independent nations to flee from an enemy, yet between twofellow subjects the law 
countenances no such point of honor.” 4 Bi. Com. 185. 
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common law contribution is allowed between the co-principals of an agent who 
has made them liable for a tort, unless the principals were personally culpable. 
Wooley v. Batte, 2 C. & P. 417; Ankeny v. Moffett, 37 Minn. 109, 33 N. W. 320. 


AcENcy — Scope oF AGENT’S AUTHORITY — ENLARGEMENT OF AUTHORITY 
IN EMERGENCY — Rariroap’s LIABILITY TO PHYSICIAN EMPLOYED BY AGENT 
To ATTEND INJURED TRESPASSER. — The defendant’s station agent engaged 
the plaintiff to attend a man who had been seriously injured by one of de- 
fendant’s trains. The plaintiff had rendered first aid when he was notified 
that defendant would not be liable for medical attendance on the injured man 
who had been found to be a trespasser. The plaintiff now sues to recover for 
services rendered both before and after the notification. Held, that he may 
ne te “ the first-aid services only. Bryan v. Vandalia R. Co., 110 N. E. 
218 (Ind.). 

It has sometimes been held that a station master has authority to bind the 
railroad to a physician only when the injured person has a cause of action 
against the company for the injury. Union Pacific Ry. Co. v. Beatty, 35 Kan. 
265, 10 Pac. 845. The physician must, therefore, guess the railroad’s liability 
at his peril. Elsewhere the rule has been stated that the servant’s authority 
is never sufficient to bind the railroad to a contract for attendance on an in- 
jured trespasser. Mills v. International, etc. R. Co., 41 Tex. Civ. App. 58, 
92 S. W. 273; Adams v. Southern R. Co., 125 N. C. 565, 34 S. E. 642. But in 
some jurisdictions the servant has emergency authority, during the interval 
between the injury and the discovery of the causes, to contract in the name of 
the railroad for whatever may lessen damages in case it is later found liable. 
Bonnette v. St. Louis, etc. Ry. Co., 87 Ark. 197, 112 S. W. 220; Terre Haute, 
etc. Co. v. McMurray, 98 Ind. 358; Cincinnati, etc. R. Co. v. Davis, 126 Ind. 
99, 25 N. E. 878. As the imposition by law of an emergency authority can 
best be supported on the theory that a railroad would normally desire its 
agents to have power to guard it from injury in unforeseeable contingencies 
where the fact that authority was not given would not imply that authority 
was denied, the latter rule seems! most sound. But when liability is no longer 
threatened and the company’s interest no longer at stake, there is nothing to 
support an implied authority. And with no just grounds of implication, the 
law should not force the company to authorize acts it has no duty to perform. 


ATTACHMENT — EFFECT OF ATTACHMENT — APPEARANCE — FILING OF FORTH- 
COMING OR REPLEVY Bonp. — In a foreign attachment proceeding, the non- 
resident defendant, who did not enter the jurisdiction, secured the release of 
the property by giving a bond with sureties for its return. Held, that there 
was not such an appearance as to justify judgment by default against him and 
his surety, even for the value of the property. American Surety Co. v. Stebbins, 
Lawson & Spraggins Co., 180 S. W. tor (Tex.). 

When an alien defendant is not in the state, there can be no jurisdiction over 
his person except by his consent. See Dicry, ConFiict or Laws, 383. But, by 
an attachment suit, jurisdiction can be had over any property within the state. 
In such a case there must also be notice, actual or constructive. Haywood 
v. Collins, 60 Ill. 328. See Walker v. Cottrell, 6 Baxt. (Tenn.) 257, 274; 1 
Wane, ATTACHMENT, § 45. The question of whether the filing of a bond dis- 
pensed with the giving of such notice must be largely determined by the par- 
ticular statute, since without statutory authority there is no jurisdiction 
quast in rem. Harland v. United Lines Telegraph Co., 40 Fed. 308; Barber v. 
Morris, 37 Minn. 194, 33 N. W. 559. Statutes for constructive service are to 
be strictly construed. See McCook v. Willis, 28 La. Ann. 448, 449; Greene v. 
Tripp, 11 R. I. 424, 425. Now a bail bond, as it is conditioned on paying any 
judgment recovered, clearly carries consent to the jurisdiction and turns the 
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action into a personal one. Butcher v. Cappon & Bertsch Leather Co., 148 
Mich. 552, 112 N. W. 110; Blyler v. Kline, 64 Pa. St. 130. Again a replevy 
bond may be given the effect of an appearance by express statute. Camp v. 
Cahn, 53 Ga. 558; Buice v. Lowman, etc. Mining Co., 64 Ga. 769. Such a 
provision would make the filing of a replevy bond, as of a bail bond, confer 
‘personal jurisdiction, since the defendant may get his property only on condi- 
tion that he give the required consent. But the Texas statute is silent as to 
the effect of the replevy bond as an appearance. See 1 MCEACHIN’s TEXAS 
Crvit STATUTES, art. 258, 269, 1885. Hence the filing of such a bond, as it is 
not conditioned on paying the judgment but merely on returning the property, 
should not be treated as a general appearance. See contra, Richard v. Mooney, 39 
Miss. 357, 358. But a replevy bond, even though not construed as a general 
appearance, gives consent to the attachment so as to waive technical defects in 
the summons. New Haven Co. v. Raymond, 76 Ia. 225, 40 N. W. 820; McCord- 
Collins Mercantile Co. v. Dodson, 32 Okla. 561, 121 Pac. 1085. Contra, Burch 
v. Waits, 37 Tex. 135. It would seem that since defendant is thereby 
shown to know of the action, the filing of the bond should similarly waive the 
technical defect of lack of constructive notice. Peebles v. Weir, 60 Ala. 413; 
Reynolds v. Jordan, 19 Ga. 436. 


BANKRUPTCY — EXEMPTIONS — HOMESTEADS — VALIDITY OF HOMESTEAD 
EXEMPTION ACQUIRED AFTER ADJUDICATION. —A state statute provided 
that the head of a family residing upon his own premises might, by executing 
and filing for record a proper declaration, convert them into a homestead 
exempt from levy and forced sale. Rev. Cope or Mont. (1907), §§ 4604- 
4722. A bankrupt filed such a declaration after the adjudication against him. 
Held, that the exemption will be allowed. In re Lehfeldt, 225 Fed. 681 
(U.S. Dist. Ct., Mont.). 

The Bankruptcy Act provides that the bankrupt’s title shall vest in the 
trustee as of the date of the adjudication, except as to property which is 
exempt. 1898, 30 Stat. AT L. 544. The power of the bankrupt to hold as 
owner is completely determined as of that moment. See Mueller v. Nugent, 
184 U.S. 1, 14. It would seem that the exemption, to be valid, should be then 
existing. The homestead statute in the principal case in terms gives no ex- 
emption until the filing of the declaration; and it and similar statutes have 
been so construed. See Vincent v. Vineyard, 24 Mont. 207, 214, 61 Pac. 131, 
132; Alexander v. Jackson, 92 Cal. 514, 519, 28 Pac. 593, 594; Nevada Bank 
v. Treadway, 17 Fed. 887, 893. No doubt a liberal policy prevails in the con- 
struction of exemption statutes. See Smith v. Thompson, 213 Fed. 335, 336; 
In re Crum, 221 Fed. 729, 732. Thus, a partner has been allowed an exemp- 
tion though dissolution of the firm was subsequent to the judgment against 
it. O’Gorman v. Fink, 57 Wis. 649, 15 N. W. 771; Blanchard, Williams & 
Co. v. Paschal, 68 Ga. 32. But even such a case is distinguishable, as no title 
in the creditor is involved. A number of decisions, however, in accord with 
the principal case, sustain exemptions acquired by a bankrupt after adjudi- 
cation. In re Mayhew, 218 Fed. 422; In re Culwell, 165 Fed. 828; In re Fisher, 
142 Fed. 205. Whatever policy there may be sustaining such a view, it seems 
insufficient to override the clear language of the statute, and one court at 
least has reached the opposite result. In re Youngstrom, 153 Fed. 98. 


BILLS AND Notes — CHECKS — CERTIFIED CHECKS — RETRACTION OF 
CERTIFICATION MADE UNDER MISTAKE. — The drawer of a check payable to 
the plaintiff ordered the bank on which it was drawn to stop payment. The 
cashier, overlooking this stop order, certified the check. Before the plaintiff 
had changed his position, the cashier notified him of his error and attempted 
to retract the certification. The plaintiff now sues on the certified check with- 
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out showing that he has suffered any loss because of the mistake. Held, that 
he cannot recover. Baldinger and Kupperman Mfg. Co. v. Manufacturers- 
Citizens Trust Co., 156 N. Y. Supp. 445 (N. Y. Sup. Ct.). 

An exception to the general rule that money paid under a mistake of fact 
may be recovered when the parties can be put in statu quo has grown up in the 
law of negotiable instruments, where the drawee of a forged bill pays or ac- 
cepts it. Price v. Neal, 3 Burr. 1354. See BRANNAN, NEGOTIABLE INSTRU- 
MENTS Law, § 62. An exactly parallel situation is presented when, as in the 
principal case, an instrument has been certified or paid by a bank under a 
mistake as to the amount of the drawer’s deposit. In these cases, as in cases 
of a forged instrument, the holder and the payer have both parted with value in 
good faith; neither were negligent; and, if the situation is looked at as an 
entirety, their equities appear equal.. See Ames, “The Doctrine of Price v. 
Neal,” 4 Harv. L. REv. 297. Again, in both groups of cases, if the situation is 
further analyzed, the equity of the holder is found to rest solely on the fact that 
he has parted with value in exchange for a worthless claim to a desired res, to 
which he later acquired title. However, in the second type of cases it is well 
settled that the bank will be given relief if it notifies the holder in time to save 
his rights against the drawer and indorsers. Irving Bank v. Wetherald, 36 
N. Y. 335; Security Savings & Trust Co. v. King, 69 Ore. 228, 138 Pac. 465; 
Merchants National Bank v. National Bank of the Commonwealth, 139 Mass. 513, 
2 N. E. 89. This would seem to indicate that the doctrine of Price v. Neal 
has not become a broad principle of the law of negotiable instruments but re- 
mained a solitary anomaly. 


Brits AND Notes — NEGOTIABLE INSTRUMENTS LAW — PRESENTMENT AND 
Notice oF DISHONOR — WHETHER NECESSARY TO CHARGE INDORSER SHOWN 
BY PAROL EVIDENCE TO BE JOINT MAKER OR SuRETY.— The payee of a note 
which was indorsed on the back before delivery, sues the indorser without hav- 
ing demanded payment of the maker, offering parol evidence that the defendant 
was a co-maker. Held, that he cannot recover. Overland Auto Co. v. Winters, 
180 S. W. 561 (Mo.). 

The directors of a corporation gave to a bank, as collateral security for notes 
discounted for the corporation, a note made by one of their number to the order 
of another, and indorsed before delivery by all the directors. The bank now 
seeks to enforce the collateral note against the estate of one of the indorsers, 
without having presented it to the maker for payment. Held, that the in- 
dorser’s estate is liable. In re Marquardt’s Estate, 95 Atl. 917 (Pa.). 

Both Missouri and Pennsylvania have adopted the Uniform Negotiable 
Instruments Law. See Rev. St. Mo. 1909, ch. 86; 3 Purpon’s DiceEst (Pa.), 
13 ed., 32 50-3318. This law provides that “a person placing his signature 
upon an instrument otherwise than as maker, drawer, or acceptor, is deemed 
to be an indorser, unless he clearly indicates by appropriate words his intention 
to be bound in some other capacity.” See BRANNAN, NEGOTIABLE INSTRU- 
MENTS Law, § 63. Some courts have held that this merely creates a presump- 
tion, which may be rebutted by oral evidence. Mercantile Bank v. Busby, 
120 Tenn. 652, 657, 113 S. W. 390, 392. Cf. Haddock, Blanchard & Co. v 
Haddock, 192 N. Y. 499, 85 N. E. 682. Such a construction is not only un- 
warranted by the language of the act, but defeats its purpose of securing uni- 
formity. The better view, therefore, is that the statute fixes the legal effect 
of the signature, and that parol evidence of an intention to be bound as joint- 
maker, as surety, or in some other capacity cannot be allowed to ‘give it a dif- 
ferent effect. First National Bank v. Bickel, 143 Ky. 754, 137 S. W. 790; 
Deahy v. Choquet, 28 R. I. 338, 67 Atl. 421. See Baumeister v. Kuniz, 53 Fla. 
340, 346, 42 So. 886, 888. Now an indorser is ordinarily entitled to ‘demand 
and notice unless the instrument was made for his accommodation. See BRAN- 
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NAN, NEGOTIABLE INSTRUMENTS Law, §§ 70, 80, 89, 115-3. A note indorsed 
before delivery by stockholders or directors of a corporation which receives 
the proceeds, is made, not for their accommodation, but for the accommodation 
of the corporation. First National Bank v. Bickel, supra; McDonald v. Luck- 
enbach, 170 Fed. 434, 437. Contra, Mercantile Bank v. Busby, 120 Tenn. 652, 
667, 113 S. W. 390, 3904. And an accommodating indorser is discharged in 
the absence of demand and notice. Mechanics’ & Farmers’ Savings Bank v. 
Katterjohn, 137 Ky. 427, 125 S. W. 1071. 


CARRIERS — INTERSTATE COMMERCE — CONNECTING Lines — LIABILITY 
oF Inrr1AL CARRIER FOR DELAY UNDER CARMACK AMENDMENT. — The plain- 
tiff shipped strawberries by the defendant railroad to a point beyond the de- 
fendants’ own lines. Through the negligence of a connecting carrier the ship- 
ment was delayed. The Carmack Amendment subjects the initial carrier to 
liability for “loss, damage, or injury to such property” caused by.a connect- 
ing carrier. U.S. Comp. Stat. 1913, § 8592, cl. 11. Held, that the initial car- 
rier is liable. New York, etc. R. Co. v. Peninsula Produce Exchange, Sup. Ct. 
Off., No. 137, Jan. 24, 1916. 

The court declares the broad purpose of the Act to be to localize respon- 
sibility for “any failure to discharge a carrier’s duty with respect to any part of 
the transportation to the agreed destination.” It therefore holds that the 
words “loss” and “damage” mean loss or damage to the owner, not loss or 
damage to the property. For a discussion of this clause of the Carmack 
Amendment, see 29 Harv. L. REv. 217. 


CONSTITUTIONAL Law — DUE Process or LAw — Ricut TO HEARING ON 
Tax ASSESSMENT. — The Colorado Tax Commission and the State Board of 
Equalization made a forty-per-cent increase in the valuation of all the taxa- 
ble property in Denver. No opportunity for a hearing was given taxpayers 
aside from the fact that the time of meeting of the boards was fixed by law. 
The plaintiff seeks to enjoin the enforcement of this order on the ground that 
it violates the Fourteenth Amendment. Held, that the injunction will not 
issue. Bi-Metallic Investment Co. v. State Board of Equalization, 239 U. S. 
441. 

Where a person may be deprived of property, the right to be heard in quasi- 
judicial proceedings is fundamental to the idea of due process. Petition of 
Ford, 6 Lans. (N. Y.) 92; Stuart v. Palmer, 74 N. Y. 183. Consequently tax 
assessments where no opportunity for a hearing is given, are held void. 
Albany City Nat. Bank v. Maher, 9 Fed. 884; Central, etc. Ry. Co. v. Wright, 
207 U. S. 127; Scott v. City of Toledo, 36 Fed. 385, 396. See 20 Harv. L. 
Rev. 320. However, it has been held that a horizontal increase in the valua- 
tion of a certain large class of property, as in the principal case, does not neces- 
sitate notice and an opportunity for a hearing to the individuals of the class 
affected. State Ry. Tax Cases, 92 U.S. 575, 609. On the other hand, the fail- 
ure to give such notice in the assessment of a paving tax on a considerable 
number of people, in each case on individual grounds, has been held to be a 
denial of due process. Londoner v. Denver, 210 U.S. 373. The result seems to 
be that if a large number of people are equally affected no direct notice is 
required, while the reverse is true if the group is small or its members are 
unequally affected. 


CONSTITUTIONAL Law — MAKING AND CHANGING CONSTITUTIONS — Con- 
STITUTIONAL CONVENTION — RESTRICTION BY LEGISLATURE.—A _ constitu- 
tional convention was called in Louisiana by popular vote adopting a proposal 
of the legislature. This proposal contained restrictions on the power of the 
convention to revise certain matters, but gave the convention power to enact 
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a new constitution without submission to popular vote. Acts or La., EXTRA 
SESSION, 1913, 1. Two years after it went into effect, the validity of certain 
clauses violating these restrictions was attacked. Held, that the clauses in 
question are invalid. Foley v. Democratic Parish Committee, 70 So. 104 (La.); 
State v. American Sugar Refining Co., 68 So. 742 (La.). 

For a discussion of the powers of Constitutional Conventions, see NoTEs, 


p. 528. 


CoNTRACTS — DIVISIBLE CONTRACTS — REPUDIATION AFTER PART PER- 
FORMANCE — NEED THE PARTY WHO WOULD RELY ON THE REPUDIATION 
Act at OncE? — The defendant agreed to take the plaintiff’s news service 
for five years. at a weekly rate, to be paid each week in advance. After two 
years the defendant gave notice of intention to repudiate the contract. The 
plaintiff remonstrated and urged continuance. He continued the service five 
weeks more; but on getting no further payments stopped the service, and 
sues for the contract price of service during the five weeks and for his loss of 
profits for the remainder of the contract. Held, that he can recover for past 
services, but not for future profits. Umited Press Association v. National 
Newspapers’ Association, 227 Fed. 193 (Dist. Ct., Dist. Colo.). 

Repudiation of a contract after part performance commonly justifies the 
other party in stopping work and suing for lost profits. Northrop v. Mercan- 
tile Trust & Deposit Co., 119 Fed. 969; Cort v. Ambergate, etc. Ry. Co., 17 
Q. B. 127. See Parker v. Russell, 133 Mass. 74, 76. But it is said this must 
be done at once, since the repudiation is an offer for a breach, which will become 
complete only on prompt acceptance. This doctrine is frequently laid down 
in cases dealing with so-called breach of contract by anticipation. Smith v. 
Georgia Loan, etc. Co., 113 Ga. 975, 39 S. E. 410; Dalrymple v. Scott, 19 Ont. 
App. 477; Zuck v. McClure, 98 Pa. St. 541. See Roehm v. Horst, 178 U. S. 
I, 11, 13; Johnstone v. Milling, 16 Q. B. D. 460, 467. But see 15 Harv. L. 
REv. 306. Whatever its sanction in that class of cases, a doctrine so foreign 
to the business understanding of the matter should not be extended further. 
Repudiation of a contract by one party justifies the other in believing that his 
contract is not going to be carried out. This belief reasonably lasts until the 
repudiation has been taken back. Therefore at any time before that, pro- 
vided the repudiating party has done no act in reliance on the other party’s 
statement of intention to go on, the latter is justified in stopping work. The 
contract is then broken totally in consequence of the defendant’s wrongful 
act, and the defendant should be liable for all the profits lost. Lowisville 
Packing Co. v. Crain, 141 Ky. 379, 132 S. W. 575. See Williston, “ Repudia- 
tion of Contracts,” 14 Harv. L. Rev. 421; WILLISTON’s WALD’s PoLLock, 
ConTRACTS, 3 ed., 347 et seg. The defendant’s refusal to make payments is 
just another straw. It may be that this, standing by itself, would not justify 
a total refusal to go on. Beatty v. Howe Lumber Co., 77 Minn. 272, 79 N. W. 
1013. See WILLISTON, SALES, § 467, at 822. But when colored by the prior 
repudiation, as yet unretracted, it becomes of greater import, and should be 
held to justify the plaintiff’s conduct. 


CoRPORATIONS — CAPITAL, STOCK, AND DIVIDENDS — APPORTIONMENT 
oF Stock DIVIDENDS BETWEEN LiFE TENANT AND REMAINDERMAN. — Stock 
in a corporation was held in trust to pay the income to the life tenant with 
remainder over. The corporation declared a stock dividend of one hundred 
per cent, entirely out of earnings accrued since the stock was subjected to the 
trust. Held, that the life tenant is entitled to the dividend. In re Heaton’s 
Estate, 96 Atl. 21 (Vt.). 

In order to evade the difficulties involved in determining the rights of the 
life tenant and the remainderman to extraordinary dividends, whether in cash 


>. 
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or stock, two arbitrary rules of distribution have been adopted: the Massa- 
chusetts rule, giving all cash dividends to the life tenant and all stock divi- 
dends to the remainderman, and the Kentucky rule, giving all dividends, whether 
cash or stock, to the life tenant. Minot v. Paine, 99 Mass. 101; Hite v. Hite, 93 
Ky. 257, 20 S. W. 778. Pennsylvania, however, has instituted a third rule at- 
tempting an equitable apportionment: the life tenant is accorded that portion 
of the dividend, regardless of whether cash or stock, that is derived from 
earnings accrued since the trust was imposed, and the balance is given to the 
remainderman. Earp’s Appeal, 28 Pa. St. 368. Under this rule the practical 
difficulties in ascertaining the time at which the income actually accrued, and 
in accounting for enhancement in the corporation assets from other sources 
than accrued earnings, greatly impede satisfactory apportionment. And when 
the dividend is of stock, there are further objections to taking it away from the 
remainderman. For the intention of the settlor seems to be to give the remain- 
derman the present ownership of the stock subject only to the right of the life 
tenant to its earnings. Hence, to diminish the remainderman’s proportionate 
share in the corporation, and to give to the life tenant, by means of the new stock, 
an interest in the old assets of the corporation, is technically to defeat this 
intention. See 26 Harv. L. Rev. 77. Furthermore, unless the right is taken 
into consideration in apportionment, this rule deprives the remainderman 
in substance of the right of a stock owner to subscribe to any new issue of stock. 
Carter v. Crehore, 12 Hawaii, 309. In spite of these drawbacks, in the principal 
case Vermont has adopted the Pennsylvania rule, and New York and Delaware 
have recently done likewise, though thereby reversing their former arbitrary 
rules. Compare Re Osborne, 209 N. Y. 450, 103 N. E. 723, with McLouth v. 
Hunt, 154 N. Y. 179, 48 N. E. 548; and Bryan v. Aiken, 86 Atl. 674 (Del.), 
with Bryan v. Aiken, 82 Atl. 817 (Del.). On the other hand, Ohio has recently 
—— the Massachusetts rule. Wélberding v. Miller, 90 Oh. St. 28, 106 
. E. 665. 


Equity — SPECIFIC PERFORMANCE — CONTRACT TO BUILD AND OPERATE 
A Depot. — The defendant railroad, in consideration of a grant of a right of 
way and depot grounds, covenanted with the plaintiffs to erect, maintain, 
and operate a depot thereon for the general accommodation of the public. 
The defendant built the depot but operated it for only a short period. The 
plaintiffs pray for a decree of specific performance. Decreed, that defendant — 
operate the depot according to the terms of the covenant so long as such opera- 
tion remains consistent with its duties to the public. Harper v. Virginian Ry. 
Co., 86 S. E. 919 (W. Va.). 

It has frequently been asserted that a court of equity has no jurisdiction to 
compel performance of a contract involving continuing acts. See 16 Harv. 
L. Rev. 293. But the trend of modern cases, at least in railroad contracts, 
indicates a complete reversal of that position. Murray v. Northwestern Ry. 
Co., 64 S. C. 520, 42 S. E. 617; Schmidt v. Louisville, etc. Ry. Co., 19 Ky. L. 
Rep. 666, 41 S. W. rors. See BispHAM, PRINCIPLES oF Equity, 6 ed., § 377. 
The jurisdiction, however, being concurrent, is entirely lacking if the contract 
is void at law on grounds of public policy. In general this is the case when 
a railroad by covenant restricts its freedom of action. Williamson v. Chicago, 
etc. Ry. Co., 53 Ia. 126; St. Joseph, etc. Ry. Co. v. Ryan, 11 Kan. 602. But con- 
tracts to operate a depot at a specified place have usually been held good. 
Louisville, New Albany, etc. Ry. Co. v. Sumner, 106 Ind. 55, 5 N. E. 404. See 
21 Am. & Enc. R. R. CasEs, n. s. 835. These decisions may be rested on the 
construction given to such contracts by many courts, that the contract, in 
spite of its terms, calls for performance only so long as it is in accord with public 
policy. Texas & Pacific Ry. Co. v. Marshall, 136 U. S. 393; Atlanta, etc. Ry. 
Co. v. Camp, 130 Ga. 1, 60 S. E. 177; Jones v. Newport News, etc. Co., 65 Fed. 
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736. Though it may be contended that this interpretation creates a new con- 
tract for the parties, yet courts have acted similarly in the somewhat analogous 
cases of equitable servitudes. See 29 Harv. L. Rev. 106. Again, the deci- 
sions may also be supported on the ground that, though the contracts are such 
as might become opposed to public interest, the contingency thereof is too 
slight to make them void at law. But even if the law considers such con- 
tracts valid, certainly equity will refuse to grant specific performance after 
they have become opposed to the public interest. Conger v. New York, West 
Shore, etc. Ry. Co., 120 N. Y. 29. The conditional decree in the principal 
case was framed to anticipate such a situation. 


HvusBAND AND WIFE — RIGHTS AND LIABILITIES OF WIFE — CONTRACTS 
BY WIFE TO CONVEY HER REALTY. — A statute permitted a wife to contract 
and deal so as to affect her real and personal property in the same manner 
and with the same effect as if she were unmarried, but made any conveyance 
of her realty, without the written consent of her husband, and her privy ex- 
amination as to her willingness to convey, invalid. 1911 N. C. Pusiic Laws, 
ch. rog. The plaintiff contracted with the defendant husband and wife for a 
conveyance of the wife’s realty, but no privy examination was taken. On 
the wife’s refusal to convey, the plaintiff sues to recover damages for breach 
of the contract. Held, that he may recover. Warren v. Dail, 87 S. E. 126 
(N. C.). 

Effect must be given, if possible, to every word, clause, and sentence of a 
statute. See Petri v. Commercial, etc. Bank, 142 U.S. 644, 650. See 2 SUTHER- 
LAND, STATUTORY CONSTRUCTION, 2 ed., § 380. Therefore the statute must 
be so construed as to distinguish between the right to contract and the right 
to convey. Specific performance of the contract will not be decreed, as this 
would involve the transformation of the contract into a conveyance, which 
is contrary to the distinction made by the statute. Cf. Martin v. Mitchell, 
2 J. & W. 413, 425. But a suit for damages does not involve this difficulty. 
It is clear that, where a husband is unable to procure a release of dower, he is, 
nevertheless, liable for the breach of his contract to convey. Drake v. Baker, 
34 N. J. L. 358. By similar reasoning, the wife should be liable on her con- 
tract to convey. Nor is such liability contrary to the spirit of the statute, 
for the purpose of the act is not to protect the wife from unfortunate con- . 
tracts, but to prevent the loss of her realty. And such liability adds no extra 
burden to her land since it is subject to levies to satisfy judgments for breaches 
of her other contracts. See Royal v. Southerland, 168 N. C. 405, 406, 84 S. E. 
708, 709. Under a similar statute such contracts have been held binding. 
Brown v. Dressler, 125 Mo. 589, 29 S. W. 13; Davis v. Watson, 89 Mo. App. 
15, 20. 


INSURANCE — MARINE INSURANCE — VALUED PoLticy — EXTENT oF IN- 
SURER’S RIGHT OF SUBROGATION. — The plaintiffs insured the defendant’s ship, 
the Helvetia, for the full value, which in the policy was stated to be £45,000. 
The Helvetia collided with the Empress of Britain and was totally lost. The 
insurers paid for a total loss in accordance with value stated in the policy. Subse- 
quently in an admiralty action both ships were held to blame, the Helvetia for (2 
of the damage and the Empress of Britain for 42, and the owners of the latter 
paid the defendants £26,900 —%42 of £65,000— which the court found to be 
the value of the lost vessel. The insurers now demand this sum from the 
defendants. Held, that the insurers are entitled to the full amount recovered 
from the tortfeasors. Thames and Mersey Marine Ins. Co. v. British and 
Chilean Steamship Co., 32 T. L. Rep. 89, [1916] 1 K. B. 30. 

If the insured sues the tortfeasor after he has been indemnified, and recovers, 
he must hold whatever amount the insurer is entitled to in trust for him. 
Gales v. Hailman, 11 Pa. St. 515; Randal v. Cockran, 1 Ves. Sen. 97. How- 
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ever, the theory upon which the recovery of the insurer is to be rested and 
consequently, the extent to which it should go, are disputed. An earlier 
English case stated that the insurer was entitled to everything recovered from 
the tortfeasor, on the ground that the insurer acquired the right against the 
tortfeasor through an abandonment. See North of England Ins. Co. v. Arm- 
strong, 5 Q. B. 244, 248; Burnand v. Rodocanachi, 7 App. Cas. 333, 342. But 
it is to-day conceded on all sides that the right against a tortfeasor is not an 
incident of property, and therefore does not pass by a subsequent abandon- 
ment of the property. The Livingstone, 130 Fed. 746; The St. Johns, tor Fed. 
4609, 472. See Simpson v. Thomson, 3 App. Cas. 279, 292. See 18 Harv. L. 
REv. 384. A better view would seem to be that the right rests on subrogation 
invoked to prevent the assured from recovering more than a full indemnity. 
See Preston v. Castellane, 11 Q. B. D. 380, 386; Liverpool, etc. Co. v. Phoenix 
Ins. Co., 129 U. S. 397, 462. Under this view the insurance company becomes 
entitled to anything coming into the hands of the insured which reduces the 
loss indemnified. Still, the insurer clearly should not recover more than he 
has paid. The Livingstone, supra. See The St. Johns, supra, 475; 2 ARNOULD, 
MarINE INSURANCE, 9 ed., § 1229. See conira, Railway Co. v. Jurey, 111 
U. S. 584, 594; North, etc. Ins. Co. v. Armstrong, supra, 249. And the reason 
underlying the subrogation would require that the insurer’s right should not 
begin until the insured had made up his full loss. Contra, The St. Johns, supra; 
cf. The Livingstone, supra, 749. It is submitted that a “valued” policy of 
the type in the principal case should effect no change in this result: in such a 
policy the whole vessel is insured, the clause stating the agreed value being 
inserted only in order to save the expense and doubt that may attend a later 
investigation of value in case of loss. In this respect it resembles an agree- 
ment for liquidated damages, and is to be sharply distinguished from insurance 
of a certain amount taken on a vessel. An inquiry as to the actual value of the 
vessel for the purpose of reducing the recovery or of averaging the loss is, of 
course, not permitted. Insurance Co. v. Hodgson, 6 Cranch (U. S.) 206, 221; 
Providence, etc. Co. v. Phoenix Ins. Co., 89 N. Y. 559; Irving v. Manning, 1 
H. of L. Cases, 287. Contra, Clark v. United, etc. Co., 7 Mass. 365. But the 
valuation is not binding for every purpose in which the value is brought into 
question. See Burnand v. Rodocanachi, supra, 335, 342; Irving v. Manning, 
supra, 305. Since in subrogation we must first see the insured made whole, 
and since actual value has been made the basis of recovery from the tortfeasor, 
that value and not the agreed value should be the basis of distributing the fund 
recovered. For this neither violates the contract nor protects the insured in 
any wrong. In the principal case, therefore, the plaintiff should have recov- 
ered only £6,900. The result reached, however, may be correct under § 79. (1) 
of the English Marine Ins. Act of 1906. 


INSURANCE — MERGER OF PRELIMINARY AGREEMENT IN Poricy — PARoL 
EvmEnce Rute. — The plaintiff’s agent entered into a contract of insurance 
with the defendant company on terms not in accord with his principal’s in- 
structions. Before a policy was issued the property was destroyed. Subse- 
quently the agent, not having been informed of the loss, though it was known 
to the plaintiff, induced the defendant to issue a policy on new terms that 
accorded with the latter’s instructions. This policy was dated to take effect 
from the time of the original agreement. The defendant company sought to 
restrict recovery to the terms of the initial agreement, but the trial court dis- 
allowed evidence of this transaction on the ground that the policy contained 
the contract between the parties. Held, that the exclusion was proper. £E/ 
Dia Ins. Co. v. Sinclair, C, C. A., 2d Circ. (not yet reported). 

Since the agent was acting within the scope of his authority his failure to 
follow the plaintiff’s instructions in the original transaction did not prevent a 
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contract arising between his principal and the defendant company. North 
River Bank v. Aymar, 3 Hill (N. Y.) 262. But his subsequent attempt to create 
a different contract and to incorporate it in the policy should have been held 
futile, since an original contract of insurance cannot be formed when the in- 
sured knows the property has been destroyed. Wales v. Bowery Fire Ins. Co., 
37 Minn. 106, 33 N. W. 322. Nor does it matter that when the policy was exe- 
cuted the plaintiff did not know it was a new contract, or that his agent did not 
know of the loss of the property, for the objection is not bad faith but lack of 
consideration. Thus the policy was absolutely void and could not become the 
written understanding of the parties by merging the oral contract. Nebraska, 
etc. Ins. Co. v. Seivers, 27 Neb. 541, 43 N. W. 351. Cf. Pratt v. Dwelling House, 
etc. Ins. Co., 130 N. Y. 206, 217, 29 N. E.117. Hence the defendant company did 
not seek to traverse the parol evidence rule by showing that the parties intended 
to make an agreement different from that summed up in the policy; its aim 
was simply to prove that the latter was not a contract because of the non- 
existence of conditions required for the formation of a contract. Pym v. Camp- 
bell, 6 E. & B. 370. See 4 WicMorE, EvIpENCE, § 2400. The resulting con- 
clusion is that the court erred in disallowing evidence of the prior agreement to 
prove that the policy was an original agreement and void. Salisbury v. Hekla 
Fire Ins. Co., 32 Minn. 458, 21 N. W. 552. Contra, Ins. Co. v. Lyman, 15 
Wall. (U. S.) 664. Mistaking the parol evidence rule for a rule of evidence, 
when in fact it is a principle of substantive law, is the source of the error. 
See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 397. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
ImpLIED COVENANT BY LANDLORD NOT TO INTERFERE WITH TENANT'S USE 
OF THE PREMISES. — In a lease was a covenant of quiet enjoyment by the 
landlord and a covenant by the tenant to conduct a restaurant on the prem- 
ises. The landlord let adjoining premises to be used for noisy auction rooms. 
The tenant sues the landlord. Held, that he may recover. Malzy v. Eicholz, 
32 T. L. R. 152 (K. B. Div.). 

In an ordinary contract it is a condition to the promisee’s right to enforce 
the promise that he does nothing to interfere with its performance. Peck v. 
United States, 102 U.S. 64; European, etc. Co.v. Royal, etc. Co., 30 L. J. C. P. 247. 
Some cases hold that a promise by each party not to interfere with the per- 
formance of the other is necessarily implied from the express contract of the 
parties. Patterson v. Meyerhofer, 204 N. Y. 96, 97 N. E. 472; Levy and Hipple 
Motor Co. v. City Motor Cab Co., 174 Ill. App. 20. See 17 Harv. L. Rev. 46. 
It is true that in these latter cases the injury which the plaintiff complained 
of was the deprivation of the profits which he would have made, had he been 
able by performing his promise to put himself in a position to demand the 
performance of the defendant’s express promise. But it cannot affect the im- 
plication of the promise, that the damages from its breach have no connection 
with the express contract. Some courts regard an interference by a landlord 
with the tenant’s expected use of the premises as a breach of the landlord’s 
covenant of quiet enjoyment. Tebb v. Cave, [1900] 1 Ch. 642; McDowell v. 
Hyman, 117 Cal. 67, 48 Pac. 984. Contra, Tucker v. Du Puy, 210 Pa. St. 461, 
60 Atl. 4. And in England such an interference is also actionable as being a 
derogation from the grant of the landlord. Grosvenor Hotel Co. v. Hamilton, 
[1894] 2 Q. B. 836. But it is submitted that the principal case is best supported 
by implying, on the above principles of contracts, a covenant that the land- 
lord will not interfere with the tenant’s performance of his agreement to use 
the property in a certain way. 


RENT CHARGES — EstaTE Tart — EFFECT OF DISENTAILING ASSURANCE. 
— A tenant in fee simple of lands granted a rent charge issuable out of the 
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lands to trustees in fee to the use of successive tenants in tail with ultimate 
remainder to the use of the settlor and his heirs. One of the tenants in tail, 
while in the enjoyment of the rent charge, executed a valid disentailing assur- 
ance. Held, that the tenant acquired an equitable fee simple in the rent 
charge. In re Frank’s Estate, [1915] 1 Ir. 387 (Ct. of ihe § 

Two tenants in tail of equitable rent charges, which had been granted to 
them de novo without remainders over, executed a disentailing deed. Held, 
that the deed created merely a base fee in each rent charge determinable on 
the failure of the issue in tail. Pinkerton v. Pratt, [1915] 1 Ir. 406 (Ct. of 
Appeal). \ 

A rent charge may be entailed like any other tenement. Smith v. Farnaby, 
Carter 52; Drew v. Barry, I. R. 8 Eq. 260, 283. See CHALLIS, REAL PROPERTY, 
299. And, like any other tenant in tail, a tenant in tail of a rent charge can 
bar the succeeding estates thereof. Smith v. Farnaby, supra; Anonymous, 
12 Mod. 513. Similarly an equitable remainder may be barred just as though 
the estates were legal. Brydges v. Brydges, 3 Ves. Jr. 120; Boteler v. Alling- 
ton, 1 Bro. C. C. 72. See Salvin v. Thornton, Ambler 545, 549. It is said that 
an equitable tenant in tail cannot cut off a legal fee. Brydges v. Brydges, supra. 
However, such a tenant can bar the equitable remainder though it is vested 
in the person with the legal fee. Robinson v. Cuming, 1 Atk. 473. This has 
been explained by saying that the court will not allow a merger since that 
would prevent the barring of the equitable remainder. See LEw1n, Trusts, 
12 ed., 12. Since this means simply that the equitable remainder can be 
barred regardless of merger, the analogy of equitable estates gives but feeble 
support for the distinction made by the court in the principal cases. How- 
ever, the fact that an estate of rent charge is created only by the parties, 
whereas equitable estates are frequently raised by the courts, may indicate 
that every legal estate does not contain an incipient estate of the former sort 
though it does of the latter. And the text-writers and some dicta ‘support 
the principal cases. Chaplin v. Chaplin, 3 P. Wm. 229, 230 See 2 JARMAN, 
— 6 ed., 1153; THEOBALD, WILLS, 7 ed., 500; CHALLIS, REAL PROPERTY, 
2 ed., 299. 


Res JUDICATA — PERSONS CONCLUDED — PERSONS ASSISTING IN THE DE- 
FENSE. — One hundred underwriters insured a yacht by identical policies 
under which each was severally but not jointly liable for his proportionate 
share. The yacht was destroyed. In an action by the owner against one of 
the underwriters the defense was conducted under the direction and at the 
expense of all. On judgment being given against him, the owner now sues 
another of the underwriters. Held, that the matter is not res judicata. Fish 
v. Vanderlip, 156 N. Y. Supp. 38 (Sup. Ct.). 

A judgment is conclusive only as between parties or persons in privity with 
parties. Litchfield v. Goodnow’s Administrator, 123 U.S. 549; Yorks v. Steele, 
50 Barb. (N. Y.) 397. See 2 BLAcK, JUDGMENTS, 2 ed., §§ 534, 600. But a 
party, in this sense, need not be a party of record. Thus a person not nomi- 
nally a party may subject himself to be concluded by openly and actively as- 
suming the conduct of the defense of an action in which he is interested. 
Castle v. Noyes, 14 N. Y. 329; Frank v. Wedderin, 68 Fed. 818; Empire State 
Nail Co. v. American Solid Leather Button Co., 71 Fed. 588. But the matter 
will not be made res judicata by such participation when, as in the principal 
case, the person assisting in the defense does so, not because of some direct 
interest of his own in the subject matter of the particular action or because of 
some responsibility to the defendant depending upon the decision, but merely 
because he has similar though entirely separate rights against the plaintiff. 
Litchfield v. Goodnow’s Administrator, supra; Rumford Chemical Works v. 
Hygienic Chemical Co., 215 U. S. 156. See Schroeder v. Lahrman, 26 Minn. 
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87, 89, 1 N. W. 801, 802. Contra, Greenwich Insurance Co. v. Friedman Co., 
142 Fed. 944. True, if such persons agree with the plaintiff to make it a test 
case, the judgment will bind them. Penfield v. Potts, 126 Fed. 475, 479. 
Then they are concluded not so much by the judgment as by their agreement 
to abide by the result. But when, as in the principal case, there is no such 
agreement there will be no estoppel by judgment. Merchants’ Coal Co. v. 
Fairmont Coal Co., 160 Fed. 769, 777. 


RESTRAINT ON ALIENATION — SPENDTHRIFT TRUST— WHETHER AN AB- 
SOLUTE EQuITABLE INTEREST PASSES TO ASSIGNEES IN BANKRUPTCY. — The 
testator devised property to trustees to pay the income to his son for life and 
thereafter to his son’s children until the oldest reached forty, when the property 
was to be divided equally among them. A further provision directed that all 
payments of principal and income should be made directly to the beneficiaries, 
free of assignments and creditors’ attachments. The ultimate distribution of | 
the fund has now been made except to one beneficiary who has become bank- 
rupt. His assignee in bankruptcy claims his portion. Held, that the bank- 
rupt takes the share free from his assignee’s claim. Boston Safe Deposit and 
Trust Co. v. Collier, 111 N. E. 163 (Mass.). 

It is widely held in this country that the right to receive the income of a 
trust fund for life may be made inalienable. Broadway National Bank v. 
Adams, 133 Mass. 170; Smith v. Towers, 69 Md. 77, 14 Atl. 497; Leigh v. 
Harrison, 69 Miss. 923, 11 So. 604. See GRAY, RESTRAINTS ON ALIENATION, 
2 ed., § 178. Consequently such interests cannot be reached by creditors and 
do not pass to an assignee in bankruptcy. Mumrce v. Dewey, 176 Mass. 184, 
57 N. E. 340. Moreover, in a few jurisdictions, and notably in Massachusetts, 
the courts have given effect to a testator’s direction to withhold a legacy from 
the beneficiary for a designated period. Claflin v. Claflin, 149 Mass. 19; 
Lunt v. Lunt, 108 Ill. 307; Stier v. Nashville Trust Co., 158 Fed. 601. But 
here the absolute equitable interest is alienable and accessible to creditors. 
See Gray, supra, § 124 l-n. By the doctrine of the principal case, not only 
is the postponement valid, but meanwhile, until the trust is terminated and 
the property actually given to the beneficiary in fee, his absolute equitable 
interest is inalienable. This decision contravenes the great weight of author- 
ity. Smith v. Moore, 37 Ala. 327; Turley v. Massengill, 7 Lea (Tenn.) 353; 
Gray v. Obear, 54 Ga. 231. Contra, Beck’s Estate, 133 Pa. St. 51, 19 Atl. 302; 
Weller v. Noffsinger, 57 Neb. 455, 77 N. W. 1075. In Massachusetts only 
two dicta support it. Lathrop v. Merrill, 207 Mass. 6, 9; Braman v. Stiles, 2 
Pick. 460, 464. Besides lacking authoritative basis the decision works gross 
injustice, for after the bankrupt’s discharge from his debts, he can call for a 
conveyance to himself of the property, which his creditors cannot then reach. 
See Re Bandonine, 96 Fed. 536, 539. Only a difference of degree, it may be urged, 
exists between permitting restrictions on a life income and on the principal 
itself; the debtor is simply allowed to enjoy more property at the expense of 
his creditors. Exactly this is the evil to be avoided in applying an anomaly 
supportable only on the policy of aiding a donor to protect his beneficiary from 
_— See G. Clark, “Spendthrift Trusts,” 9 Bencu & Bar, n. s. 6, 59, 


SunpAy Laws — NeEcessiry —~ SuNDAY NEWSPAPER ADVERTISING. — A 
newspaper company sues for the contract price of advertisements inserted in 
both week day and Sunday issues. The usual statutory provision against 
Sunday labor except for purposes of necessity or charity was in force. Held, 
that the company may recover the contract price, since Sunday newspapers 
are a necessity. Pulitzer Pub. Co. v. McNichols, 181 S. W. 1 (Mo.). 

“Necessity,” in Sunday laws, means whatever is necessary for reasonable 
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Sunday convenience in the particular community. Commonwealth v. Louisville 
& Nashville R. Co., 80 Ky. 291; Yonoski v. State, 79 Ind. 393, 306; McGatrick 
v. Wason, 4 Oh. St. 566, 573. Hence what may not be a necessity in one com- 
munity at one time, may be consistently held a “necessity” in other communi- 
ties, or in the same community at other times. Compare Commonwealth v. 
Jeandell, 2 Grant’s Cases (Pa.) 506, with Augusta, etc. R. Co. v. Renz, 55 Ga. 
126, 128; and State v. Goff, 20 Ark. 289, with State v. Turner, 67 Ind. 595. 
But if the full benefits of a service can be obtained by week-day activity ex- 
clusively, such activity cannot be a Sunday necessity. Louisville & Nashville 
R. Co. v. Commonwealth, 92 Ky. 114, 17 S. W. 274; Arnheiter v. State, 115 Ga. 
572, 41 S. E. 989. As to a newspaper, however, though all the news of the week 
can be compressed into one issue, news a day late has lost so great a part of its 
value that daily news is undeniably a commercial necessity. Still a community 
may have a different standard of needs for Sundays as compared with week 
days. State v. James, 81 S. C. 197, 200, 62 S. E. 214. Cf. Commonwealth v. 
Jeandell, supra. Thus, since the law expressly forbids commercial activity 
on Sundays, Sunday newspapers cannot be justified on commercial grounds. 
And until the present case, Sunday papers have been uniformly held improper. 
Smith v. Wilcox, 24 N. Y. 353; Handy v. Globe Pub. Co., 41 Minn. 188, 42 
N. W. 872; Sentinel Co. v. Meiselbach Motorwagon Co., 144 Wis. 224, 128 
N. W. 861; Knapp & Co. v. Culbertson, 152 Mo. App. 147, 133 S. W. 55. 
However, the growth of approved Sunday activities and the increase of popular 
interest in world events furnish other grounds for considering them necessary. 
Besides, the courts in determining what is a “necessity,” have considered not 
only differences between communities and changing conditions within a com- 
munity but the general opinion of the public as to legitimate Sabbath occu- 
pations. See State v. James, supra, at 200; Harris, SunDAy Laws, § 98. Cf. 
Edgerton v. State, 67 Ind. 588. And the fact that repeated prosecution still 
leaves the Sunday paper a universal factor in American life indicates the 
approval of public opinion. 


TAXATION — INHERITANCE TAX — APPLICATION TO PROPERTY HELD IN 
TENANCY BY THE ENTIRETY. — A wife conveyed certain realty to a third per- 
son, who conveyed forthwith to her husband and herself in fee as tenants by 
the entirety. The husband dies and his executors petition the probate court 
for instructions to determine whether his half interest of the property was tax- 
able under the Massachusetts inheritance tax. Held, that the property was 
not taxable. Palmer v. Mansfield, 110 N. E. 283 (Mass.). 

The New York Court of Appeals, three judges dissenting, has recently 
reached the opposite conclusion. Matter of Klatzl, 216 N. Y. 83. For a criti- 
cism of the New York decision see 29 Harv. L. REv. 201. In the present case, 
however, the preliminary conveyance to a third person avoids technical 
difficulties involved in the New York case, as to conveyance by the grantor to 
himself. 


TAXATION — PARTICULAR Forms OF TAXATION— THE INCOME Tax — 
SIXTEENTH AMENDMENT. — The Tariff Act of 1913 levied a graduated tax 
on all incomes over $4,000. The plaintiff, a stockholder in the defendant cor- 
poration, brought a bill to enjoin the corporation from complying with the 
requirements of the act, on the ground that the tax was not authorized by 
Sixteenth Amendment, and was therefore void as a direct tax levied without 
apportionment. Held, that the tax is constitutional. Brushaber v. Union 
Pacific R. R. Co., Sup. Ct. Off., No. 146. 

For a discussion of the questions involved, see NOTES, p. 536. 


Torts — Derenses — Ricut TO Destroy PROPERTY AS REASONABLE 
PROTECTION AGAINST OWNER’S WRONG — KILLING Doc Wuo Hap BITTEN 
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To ASCERTAIN RaBiEs. — The plaintiff’s dog bit the defendant’s child. The 
defendant, fearing rabies, offered to buy the dog and have it tested by the 
Pasteur Institute. On the plaintiff’s refusing to sell the dog, the defendant en- 
tered his house through an unlocked window, while the members of the house- 
hold were absent, and killed the dog, removing the head, which he sent to 
the Institute, where it was found to be a healthy specimen. The plaintiff 
now sues for the value of the dog. Held, that he may recover. Allen v. Camp, 
70 So. 290 (Ala.). 

One who acts reasonably to avert harm threatened by the wrongful act of 
another, may recover from the latter for injury incurred while so acting. 
Eckert v. Long Island R. Co., 43 N. Y. 502; La Duke v. Exeter Township, 97 
Mich. 450, 56 N. W. 851. And if he injure or destroy property as a necessary 
or reasonable measure of protection against danger resulting from the tort of 
the owner thereof, he is not liable in damages. Haley v. Colcord, 50 N. H. 7; 
Russel v. Barrow, 7 Port. (Ala.) 106. Thus, it is well settled that the killing 
of a dog in defense of person or property is justified. Credit v. Brown, 10 Johns. 
(N. Y.) 365; Reynolds v. Phillips, 13 Ill. App. 557. However, the killing must 
be strictly a defensive measure. Morris v. Nugent, 7 C. & P. 572; Perry 
v. Phipps, 32 N. C. 259. The same reasoning on which such a killing may 
be justified, it is sub~iitted, will justify a trespass reasonably incidental 
thereto. Especially is this so since the owner of a dog is liable for its attack 
upon atrespasser. Woolf v.Chalker, 31 Conn. 121; Loomis v. Terry, 17 Wend. 
(N. Y.) 497. In the principal case, though the killing was not in defense 
against the dog’s attack, it was clearly a measure of protection against the 
injurious effects of his bite. However, it may be questioned whether the tres- 
pass and the killing of the dog was a reasonably necessary measure of protec- 
tion. See (1911) 1 HANDBUCH DER TECHNIK UND METHODIK DER Iuwum- 
TATO-FORSCHUNG, 442. 


Torts — Unusvuat Cases oF Tort LIABILITY — KNOWINGLY AND UNLAW- 
FULLY CAUSING THE PLAINTIFF TO EXPEND MONEY TO PREVENT LIABILITY 
UNDER AN INDEMNITY CONTRACT. — The plaintiff contracted with a surety to 
indemnify him for any loss incurred as surety on a bond for X.’s appearance to 
answer a criminal charge. The defendant, although he knew of the plaintiff’s 
contract, persuaded X. to leave the jurisdiction, fearing that X., if he remained, 
might incriminate him. The plaintiff thereupon reasonably expended money 
to procure X.’s return, in order to avert liability under his contract. Held, that 
he may recover the sum so expended. Wakin v. Wakin, 180 S. W. 471 (Ark.). 

In the principal case there was clearly no direct contractual relationship be- 
tween X. and the plaintiff: And, although X. may have contracted with the 
surety not to subject the latter to liability, the plaintiff cannot be subrogated 
to the contractual rights of the surety, since he has not yet incurred an obli- 
gation to indemnify him. See VaNcE, INSURANCE, 427. Hence the plaintiff 
cannot recover upon the strict principle of Lumley v. Gye for wrongfully in- 
ducing a breach of contract. However, that an action of tort is without pre- 
cedent is in itself no bar. Harris v. Nashville Trust Co., 128 Tenn. 573, 162 
S. W. 584. In the principal case the defendant knew both of the plaintiff’s 
contract, and that his act would cause the plaintiff either to suffer the loss now 
sued for, or to pay the indemnity — an even greater loss. Thus, since a tort- 
feasor intends to cause whatever harm he knows will result from his act, the 
defendant’s injury to the plaintiff was intentional. See 28 Harv. L. REv. 511. 
See O. W. Holmes, “Privilege, Malice and Intent,” 8 Harv. L. Rev. 1. And 
the trend of modern law is, rightly, to the position that the intentional inflic- 
tion of harm is an actionable wrong unless justified. McNary v. Chamberlain, 
34 Conn. 384. See 27 Harv. L. REv. 394; SALMOND, Torts, 2 ed., 497. As 
the carrying out of his object involved the unlawful act of aiding X. to escape 
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from justice, the defendant has no justification, although his motive was not 

to injure the plaintiff. Cf. March v. Wilson, Busb. (N. C.) 143; Sparks v. 

reir! 156 Ala. 382, 387, 47 So. 332, 334; Amick v. O'Hara, 6 Blackf. 
nd.) 258. 


VENDOR AND PURCHASER — RESCISSION FOR FRAUD OF THE VENDOR — 
Errect or “Bic TALK” BY THE PURCHASER. — The plaintiff, an ex-fisherman, 
negotiating for a purchase of the defendant’s land, stated that “he knew good 
land when he saw it.” The defendant thereupon told him sundry lies as to its 
quality. The plaintiff bought the land. There is evidence that in doing so he 
relied upon defendant’s statements. He now sues to rescind the sale and 
recover installments of the purchase price. The court below dismissed his suit. 
Held, that this was proper. Hegdale v. Wade, 153 Pac. 107 (Ore.). 

The plaintiff, having challenged the defendant to fool him if he can, is 
denied recovery when his challenge is successfully accepted.‘ This result, so 
in agreement with poetic justice, probably cannot be supported on principles 
that determine justice according to.law. It is impossible even by express con- 
tract to waive the right to object to fraud to be committed in the future by 
the other party to the contract. Industrial & General Trust v. Tod, 180 N. Y. 
215,73 N. E.7. See Chism v. Schipper, 51 N. J. L. 1, 11, 16 Atl. 316, 317. Cf. 
Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 458; Pearson v. Dublin Corpo- 
ration, [1907] A. C. 351. But see Milner v. Field, 5 Exch. 829. The implied 
waiver resulting from the challenge therefore cannot be effective. But the 
challenge has other possible effects. If taken in good faith by the seller as a 
true statement that the buyer is an expert, it negatives the existence of those 
circumstances of realized special knowledge and the like which properly lead 
courts to construe statements of opinion as including statements of underlying 
fact. Compare Black v. Irwin, 149 Pac. 540 (Ore.), with White v. Sutherland, 
64 Ill. 181. See Smith v. Land & House Property Corporation, 28 Ch. D. 7, 15. 
The statements here, of the quality and probable fertility of lands not yet 
under cultivation, are prima facie statements of opinion. Lee v. McClelland, 
120 Cal. 147, 52 Pac. 300; Gordon v. Butler, 105 U.S. 553. Cf. Deming v. 
Darling, 148 Mass. 504, 20 N. E. 107. If the seller’s state of mind was as sup- 
posed, they must be taken to be nothing more. Also in the matter of reliance 
by the buyer, the challenge, plus the fact that he saw the land himself, is evi- 
dence that he trusted to his own judgment, or his luck, rather than defendant’s 
statements. But the challenge of itself is not conclusive either that what the 
seller said was only seller’s talk, or that the buyer did not act upon it. 


VoLunTARY ASSOCIATION— ReEtIcIous SocreTIEs—ContTRoL By CIVIL 
Courts — LIABILITY FOR EXCLUSION OF A MEMBER. —A minister of the 
Episcopal Church refused to administer the Communion to the plaintiff. 
By the canons of the Church, a minister is given authority to refuse the rite 
to those whom he “deems open, notorious, evil livers, or to have done any wrong 
to his neighbors by word or deed.” A person thus excluded is given an appeal 
to the bishop. The plaintiff did not pursue this appeal, but brought an action 
against the minister to recover damages for the exclusion, and for slander. Held, 
that she cannot recover. Carter v. Papineau, 53 Bk. & Tr. 287 (Mass.). 

In England, the union of church and state gives the secular courts an ap- 
pellate jurisdiction from the tribunals of the established church. Rex v. 
Dibdin, [1910] P. D. 57; Thompson v. Dibdin, [1912] A. C. 533. In America, 
however, when civil rights are not involved, the secular courts have no juris- 
diction over ecclesiastical disputes. Fitzgerald v. Robinson, 112 Mass. 371. 
See Shannon v. Frost, 3 B. Mon. (Ky.) 253, 258. Since church membership 
affords no interest in the church property, it involves no civil rights, and 
therefore an expulsion is not a ground for an injunction nor an action in tort. 
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Dees v. Moss Point Baptist Church, 17 So. 1 (Miss.); Waller v. Howell, 20 Misc. 
236, 45 N. Y. Supp. 790. When property rights are involved, however, the 
courts will inquire whether the expulsion was the act of the proper authorities. 
Bouldin v. Alexander, 15 Wall. (U. S.) 131. But if there is a right of appeal 
to a higher ecclesiastical authority, the courts will not give relief until that 
right has been exhausted. German Reformed Church v. Commonwealth, 3 Pa. 
St. 282. See McGuire v. Trustees of St. Patrick’s Cathedral, 54 Hun 207, 
220, 7 N. Y. Supp. 345, 351. Nor will the courts interfere when a member is 
expelled in accordance with the rules of the church, by which, on becoming a 
member, he agreed to be bound. Grosvenor v. United Society of Believers, 118 
Mass. 78. On all these grounds, the court in the principal case rightly refused 
to give damages for the expulsion. Again, it is well settled that words spoken 
in the course of church discipline in the presence of the members of the church, 
are not actionable. Fitzgerald v. Robinson, 112 Mass. 371; Farnsworth v. 
Storrs, 5 Cush. (Mass.) 412, 416. By the better view, the protection arises 
from a conditional privilege, based on the common duty and interest of the 
members, and is forfeited if malice is shown. See Jarvis v. Hatheway, 3 Johns. 
(N. Y.) 180; cf. Konkle v. Haven, 140 Mich. 472, 478, 103 N. W. 850, 852. 


WAREHOUSEMEN — UNIFORM WAREHOUSE RECEIPTS ACT — WRONGFUL 
PLEDGE OF WAREHOUSE RECEIPTS TO INNOCENT PLEDGEE. — In a state where 
the Uniform Warehouse Receipts Act was in force, X. pledged bills of lading 
to the A. bank, withdrew the bills on trust receipts, and obtained the goods, 
which he stored, taking negotiable warehouse receipts. These receipts X. 
pledged to the B. bank, and later withdrew them on trust receipts. X. became 
bankrupt. The B. bank petitioned for the recovery of the goods from the 
trustee in bankruptcy, and the A. bank put in a cross claim, urging that the 
act should be construed in the light of the former law of the state, by which 
it was entitled to the property. Held, that theJB. bank is entitled to the goods, 
the Uniform Act being construed liberally to secure uniformity of law. Com- 
mercial National Bank of New Orleans v. Canal-Louisiana Bank & Trust Co., 
Sup. Ct. Off., No. 117. 

For a discussion of the construction of Uniform Acts, see NOTES, p. 541. 
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GumE TO THE LAW AND LEGAL LITERATURE OF SPAIN. By Thomas W. 
Palmer, Jr. Washington: Government Printing Office. 1915. pp. 174. 


This book deals with an important part of one of the most important move- 
ments now current. The movement is the attempt to teach the people of one 
country something about the views and institutions of other countries; and 
the part of that movement with which this book has to do is the attempt to 
enable the lawyers of the United States to learn something about the system 
lying at the basis of the law of Latin America. 

Several years ago the Library of Congress began to publish a series of 
handbooks on foreign law. The plan was elaborated by Mr. Edwin M. Borch- 
ard, Librarian of the Supreme Court, and the volume on German law was 
prepared by him. The present volume follows Mr. Borchard’s plan and was 
prepared under his supervision. The author, Mr. Thomas W. Palmer, Jr., 
a graduate of the Harvard Law School in the class of 1913, held a Sheldon 
fellowship from Harvard University in 1913-1914; and this is the fruit of his 
work while holding the fellowship. The details were collected and arranged 
by Mr. Palmer in the Supreme Court Library and at the University of Madrid. 
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The chief purpose is not to state doctrines of law but to guide the reader to 
the books where the doctrines are stated and discussed. From this point of 
view there is a description of many sources, including statutes, court reports, 
encyclopedias, the ancient and modern codes, the constitutions and treatises. 
The several sorts of subjects with which law deals are conveniently subdivided, 
and thus the reader can rapidly find what he wishes as to the literature and 
history of any specific topic, such as eminent domain, succession, commercial 
associations, public service companies, insurance, bills and notes, criminal 
law, military criminal law, mines, labor legislation, conflict of laws, colonial 
law, canon law, and many other subjects. 

Moreover, although the purpose is chiefly bibliographical, there is much 
matter here and there on legal history and on present doctrines. See, for 
example, the brief sketches of legal history (pp. 9, 12-13, 26-42, 63-64, 92, 
97, 100, 106, 109, 120), of the use of decisions as precedents (p. 12), of the 
development of a philosophy of law (pp. 19-26), of criminal procedure (pp. 
101-102), of workmen’s insurance and employers’ liability and other labor 
laws (pp. 123-130), and of colonial law (pp. 136-139). The passages cited, 
and the short allusions to the codes which were extended to Cuba, Porto Rico, 
and the Philippines (pp. 47-48, 50, 65, 138-139), are of interest to any Ameri- 
can lawyer. 

Yet, as has been indicated, the author’s main purpose is to enable the reader 
to learn more than is contained within the covers of this book, and hence the 
greater part of his care has been expended in describing the treatises, periodi- 
cals, and other sources to which the reader should go for full information. To 
facilitate the use of the sources, the author gives a liberal glossary of Spanish 
law terms (pp. 143-163). 

In short, here is an intelligent plan, well executed, dealing with interesting 
subjects and facilitating a movement of importance to the American lawyer and 
to the whole world. 

EUGENE WAMBAUGH. 





Tue LAw OF SALES OF STOCKS AND Bonps. By Milford J. Thompson. Chi- 
cago: Barnard and Miller. 1915. pp. xxv, 208. 


The thesis of this book is thus expressed in the opening paragraphs of the 
introduction: 

“There is a universal violation of the law of sales in the present methods of 
delivering shares of stock, as they are always delivered to deliver the rights 
they represent in the issuing corporation’s profits, business, and property. 

“ There is also a universal violation of the law of sale contracts in the present 
method of selling both shares of stock and bonds, in their legal representative 
sense, in or against certain property, when both the securities and the corpora- 
tion profits, business and property are described.” 

The author’s language is often difficult to understand, but the basis of his 
contention seems to be that a sale of stocks or bonds “‘in their legal representa- 
tive sense” is substantially an agreement to sell certain intangible rights 
against corporate property. Further, that something in the nature of delivery 
is necessary to a sale, and that this requirement is not met unless the buyer 
is afforded an opportunity to inspect what is bought; and that, therefore, 
there is no adequate delivery of stocks or bonds unless the buyer is afforded 
an opportunity to examine the corporate property which is the ultimate se- 
curity for them. As the author deems it unnecessary to cite authorities, and 
as he admits the violation of law is universal, and that the sales or contracts 
ordinarily made are enforced by law, it is evident that he labors under a mis- 
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conception of what the law is. He assumes not only that an intangible chose 
in action cannot be sold without delivery and inspection, but also that what 
gives the chose in action value (the property of the debtor) must also be open 
to inspection. He further assumes that if delivery is necessary, it may not 
be made by means of a symbol such as a stock certificate. These assumptions 
of the author vitiate his reasoning throughout the book. 

SAMUEL WILLISTON. 





PROBLEMS IN THE LAW oF Contracts. By Henry Winthrop Ballantine. 
Rochester, N. Y.: The Lawyers Co-operative Publishing Company. 
1915. pp. |, 363. 


The merits of the system of studying anc teaching law from decided cases 
are mainly due to two circumstances: 1. The cases are the primary sources of 
the law; and the advantage of seeking law from its primary sources is analo- 
gous to the advantage of seeking history from its primary sources. It is the only 
way to be sure of accurate results. 2. The cases present concrete states of 
fact which illustrate the application of a rule of law. The interest and atten- 
tion of the student is attracted by the story of the case, especially if the facts 
present an interesting situation, or one of common occurrence. He also ac- 
quires skill in the ordinary business of a lawyer, by endeavoring to apply rules 
which he has learned, or is learning, to a particular situation. 

Professor Langdell’s primary idea in introducing the Case system was prob- 
ably to gain the first of these advantages; but it may be questioned whether 
the second has not had quite as much to do with the success of the system. 

The suggestion has sometimes been made of making a Case book which should 
consist wholly of brief statements of facts and that the teacher, giving orally 
such aid as might be necessary to the students, should set these problems before 
them without any suggested answer, such as is found in judicial opinions. 
So far as we know this has not been attempted, and Professor Ballantine does 
not suggest that his book be used exclusively by students of his subject, but 
rather in connection either with selected cases or a treatise. 

Every good teacher constantly uses problems in his classroom work. This 
book will suggest some new ones even to an experienced teacher, and an inex- 
perienced one should be greatly helped. Most of the problems are followed 
by citations of authorities which suggest proper answers or arguments. 

In his preface the author states a variety of ways in which his book may be 
used by teacher or students, and we believe that, rightly used, it will afford 
help to both. 

SAMUEL WILLISTON. 





- Tue Law or UNINCORPORATED AssociaTIONS. By Sydney R. Wrightington. 
Boston: Little, Brown, and Company. 1916. pp. xxvi, 486. 


This is a valuable book. In Massachusetts many business undertakings 
have been organized by vesting property and powers of management in trus- 
tees who issue transferable certificates of beneficial interest. Outside of Mas- 
sachusetts this form of organization is but little used. But recently interest in 
such form of organization seems to: have greatly increased; corporation laws 
are often thought to be unduly burdensome, — particularly those which fix 
the terms on which foreign corporations may do business within the jurisdic- 
tion; and the inquiry as to how far, without incorporation, facilities and 
protection may be obtained, approximating in substance corporate facilities 
and protection, has become of increased practical importance. Any contribu- 
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tion on this subject is welcome. Mr. Wrightington’s book is the work of a 
thoughtful, accurate lawyer. 

The text of the book also covers a variety of other topics falling appro- 
priately under the title of “Unincorporated Associations.” The appendix of 
forms covers Over 150 pages. 

EpwarD H. WARREN. 





Les Trarrés Fépfraux ET AL L&GISLATION DES Etats Aux Etats-Unis. 
Par Lindell T. Bates. Paris: Librairie Générale de Droit et de Jurispru- 
dence, 1915. pp. 228. 


CASES ON THE LAw oF PuBLIC SERVIcE. By Charnes K. Burdick. Boston: 
Little, Brown, and Company. 1916. pp. xili, 544. 


RicHTs AND Duties OF NEuTRALS: A DISCUSSION OF PRINCIPLES AND PRAC- 
TIcES. By Daniel Chauncey Brewer. New York and London: G. P. Put- 
nam’s Sons. 1916. pp. ix, 260. 


COMMENTARIES ON THE LAWS OF ENGLAND. Volumes I and II. By Sir Wil- 
liam Blackstone. Edited by William Carey Jones. San Francisco: Ban- 
croft-Whitney Company. 1915. pp. cxxiii, 1486; lxxxi, 2770. 


PRINCIPLES AND METHODS OF MUNICIPAL ADMINISTRATION. By William 
Bennett Munro. New York: The Macmillan Company. 1916. pp. 
xi, 491. 


Tue ANcriENT HEBREW Law or Homicipe. By Mayer Sulzberger. Phila- 
delphia: Julius H. Greenstone. 1915. pp. 160. 





